





a ow 


XUM 


The Green Bag 








Vou. XX. No. 3 


BOSTON 


MaRCH, 1908 








THAYER’S LEGAL ESSAYS 


By FREeDERIC Jesup STIMSON. 


7 “HEY come to us, these last words of a 

departed scholar, with the earnestness 
of one who speaks for the last time, and not 
to his friends alone, but to the nation that 
has not many of his like to spare. The 
titie “‘ Legal Essays’”’ reminds one of their 
modest author; really all but one are grave 
studies in constitutional law; some con- 
cerning issues which, well or ill, are passed, 
others grave with the portent of the days 
to come. Not many of our strenuous 
majority may find time to read them; yet 
they are full of a nationalism that more 
often than not arrays their author upon the 
progressive side. Notably his impatience 
of mere letter-reading of the Constitution, 
his caution to the courts of using too far 
their newly given powers over parliaments, 
his plea for national powers, that even 
arrays him against Bancroft on the legal- 
tender question. 

[t befits one of his own scholars to state 
the master’s views, rather than put forth 
his own. The volume is made up, as the 
title indicates, of essays on various subjects; 
of these only four may be called consti- 
tutional, two or three others political, and 
the balance legal. It is not, therefore, a 
treatise on constitutional. law; nor are the 
matters, except for the profound and lumi- 
nous treatment of one mind, closely related. 
Yet this very variety tends to keep awake 
the reader’s interest. There are two essays 
in the nature of reviews: on Bracton’s Note 
Book, discovered -by Professor Vinigradoff 
of Moscow, in the British Museum, and 
published for the first time in 1887, and on 
Dicey’s Law of the English Constitution. 





That Mr. Thayer was no blind worshipper 
of. precedent, is shown by his rejection of 
Dicey’s inclusion, among “ the conventions 
of the Constitution,’ the principle that a 
President shall not be re-elected more than 
once, “‘. . . When we get a good enough 
President it is probable that no talk of a 
‘third term’ will be any serious obstacle 
to re-electing him repeatedly”’ (p. 205). 
Then there is an address, made before the 
American Bar Association, on the importance 
of teaching historically the Common Law 
at our Universities —a matter still unhap- 
pily neglected —and a short paper on 
“Law and Logic,” as applied to our rules 
of evidence. 

This subject was that of Professor Thayer’s 
first teaching; the chair of Constitutional 
Law came later; we are not surprised there- 
fore to find it the theme of his longest 
chapter. A discussion of the law of res 
geste fills over a hundred pages of the book. 
It is a common characteristic of all popu- 
lar law as distinguished from Code-made 
law, to develop extraordinary subtlety in 
rules of procedure and refinements of evi- 
dence; the Icelandic saga delight in such 
technicalities. Standing between those who 
would admit all testimony and let the jury 
determine its probative force, if even 
remotely relevant, and those who stand by 
the occasionally arbitrary rules of the Eng- 
lish law, Mr. Thayer taught consistently 
that admissibility is determined first by 
relevancy —an affair of logic and expe- 
rience, and not at-all of law; and only 
secondly by the law of evidence, which 
declares whether any given matter which 
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is logically probative is excluded. Through 
the long—but by no means dry — dis- 
cussion of the ruling in Bedingfield’s case, 
we have not space to follow him. Then 
there is the interesting history of the liberty 
accorded to all witnesses in Massachusetts; 
and an extraordinary chapter on “ Trial 
by Jury of Things Supernatural.” 

But it is Constitutional Law, that almost 
new science, that is most important, if not 
most interesting, to us to-day. Mr. Thayer 
probably said the last word on that question 
most vexed at the birth of our Republic, 
whether the courts should have power to 
nullify the acts of the codrdinate legislative 
branch of government. In all that he says 
of the need of caution and large wisdom in 
the exercise of so portentous a function, 
one must earnestly concur. But while 
appreciating the force, taken on a position 
de novo, of Justice Gibson’s doubt; while 
recognizirig that the power existed in no pre- 
vious government, or even in any country 
other than ours; the great fact remains (as 
at the end our author recognizes) that it zs 
the truth that we founded a new Republic, 
the like of which was never known on earth, 
and this, with the separation of the powers, 
Was our own great discovery. As Mr. 
Thayer says elsewhere (p. 203), quoting 
Daniel Webster, “‘ Though this government 
possesses sovereign power, it does not 
possess all sovereign power; and so the 
State governments, though sovereign in 
some respects, are not so in all. Nor could 
it be shown that the power of both, as dele- 
gated, embraces the whole range of what 
might be called sovereign power.’’ For 
with us the People remained sovereign; 
delegating of their power to the Nation and 
the States in a written charter; and they 
created the Supreme Court to determine 
to which these powers were given, and what 
remained behind. 

In Advisory Opinions we have the final 
criticism on that most dangerous practice 
of defining the law at the behest of a political 
body before the facts are born; and in Legal 





Tender, as we have said, the most ardert 
nationalist can find no fault with the author’s 
argument of inherent national powers. So, 
finally, in Our New Possessions — the article 
which Jed President McKinley to urge 
Thayer’s acceptance of a place on the Phi - 
ippine Commission — he rises to a heigit 
of patriotism and of wisdom that is only 
the more striking because he so evident!, 
deplores the reversal of the lesson we wer: 
set to teach the world. ‘‘ Had we appr - 
ciated our great opportunity and bee. 
worthy of it, we might have worked ou: 
here that separate, peculiar, high destin 

which our ancestors seemed to foresee fir 
us and which .. . might have done mo: 

for mankind than anything we may hope 
to accomplish now by taking a leading paii 
in the politics of the world.”” But he pre- 
dicts the ratification of the treaty of Paris; 
and says “‘ in my judgment, there is no lac 
of power in our nation, — of legal, const- 
tutional power, to govern these islands < 

colonies, substantially as England mighi 
govern them;” and he surprisingly fore- 
shadows the opinion of the majority of th 
Supreme Court, ‘‘when a new region i 

acquired it does not at once and necessaril 

become part of what we call the ‘ territory ’ 
of the United States.” On the other hand, 
“Never should we admit any extra-con- 
tinental State into the Union ’’—and he 
closes with an earnest plea for a Constitu- 
tional amendment to that effect. 

We come at last to the subject to which, 
in later years, he gave of his mind and of his 
heart. Would that the ‘century of dis- 
honor” had ended in wisdom and fair 
dealing. But the Indians—the ‘“ People 
without Law ’’—remain a people without 
law; until, with what heritage of discour- 
agement and rankling injustice we may not 
foretell—the last reservation is thrown 
open, and the tribal Indians become free — 
as our own ancestors did a thousand years 
ago — by the ownership, in severalty, of 
freehold land. 


Boston, Mass., February, 1908. 
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CONDITIONS AND METHODS OF LAW MAKING 


By Rr. Hon. James Bryce. 


Mr. PRESIDENT, LADIES AND GENTLE- 
ven: I feel it a pleasure as well as an 
nor to be asked to address such a 
ly as the State Bar Association, and 
am deeply sensible of the kindness 
u have shown in coming in such large 
mbers in such inclement weather to hear 
ated what I am afraid will be, at any 
rate to one section of the audience, a com- 
paratively dry subject. It is at any rate 
a subject far removed from any of those 
thoughts and political excitement of the 
moment which at this time fill so much of 
the thoughts of the legal practitioner either 
in the rural parts of the State, or here in New 
York City where your financial barometer 
rises and falls so rapidly, and where no 
doubt the lawyer is often called to admin- 
ister spiritual consolation to some of his 
clients in the. part of the city where that 
barometer can best be watched. But I have 
felt that such a subject as this which con- 
nects itself with a lawyer’s work, and which 
at the same time is not purely technical, 
might be perhaps a suitable one for an 
audience which is absorbed, not only in its 
professional practice, but also in watching 
the machinery of legislation as it is at work 
from year to year 
The immense increase in the volume of 
legislation during the last half century is 
one of the salient features of our time. 
Mr. Choate has given you some figures for 
this Country, but the phenomenon is not 
confined to this country. Various causes 
may be assigned for it. It may be due to 
the swift changes in economic and social 
conditions which have called forth new laws 
to deal with those facts. Pessimists may 
perhaps ascribed it to the spread of new 
evils or the increase of old evils which the 
State is always attempting by one expedi- 
nt after another to repress. I suppose 





‘this is what Tacitus meant when he wrote 


Corruptissima republica plurimae leges. Or 
the optimist may tell us that it is an evi- 
dence of that reforming zeal which is re- 
solved to use the power of the State and 
the law for extirpating ancient faults and 
trying to make every one happier. Which 
of these or of other possible explanations 
is the true one, I will not stop to consider. 
But the fact that the output of legislation 
has of late been incomparably greater than 
in any previous age—greater not only 
absolutely, but in proportion to the popu- 
lation of the civilized nations — suggests a 
consideration of the forms and methods of 
law-making as a topic well suited to be dealt 
with by a great professional body such as 
I have the honor of addressing. Lawyers 
and judges have to know the law, to ex- 
plain the law, and to apply the law. It is 
of the utmost consequence that their in- 
fluence should be exerted to see that the 
law is well made. 

Here, in particular, this subject has an 
urgent claim upon your attention, for al- 
though there is more legislation everywhere 
in Western Europe, still in no country is 
the output so large as in the United States, 
where, besides Congress, forty-six State 
legislatures are busily at work turning 
out laws on all imaginable subjects, with 
a faith in the power of law to bless man- 
kind which few historians or philosophers, 
and few experienced lawyers, will be found 
to share. Nevertheless, let us always re- 
member that such faith is a testimony to 
the hopefulness of your people, and no one 
can wish that any people shall ever be less 
hopeful. 

In modern free countries where laws are 
enacted by representative assemblies, where 
the economic and social questions to be 
dealt with are generally similar, and where 
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the masses of the people are moved, broadly 
speaking, by the same impulses, the prob- 
lem of how to make legislation satisfactory 
in substance and in form is virtually the 
same problem everywhere. Accordingly, the 
light which the experience of one country 
affords is pretty sure to be useful to other 
countries. In the general observations I 
propose to offer to you, you will probably 
wish that I should dwell upon that experi- 
-ence, and should in particular indicate 
which of the experiments tried in England 
have proved successful, and what are the 
problems that remain for that country still 
unsolved. 

First, let a word be said on the authorities 
whence legislation in England proceeds. 
A supreme legislature has many diverse 
kinds of rules to make; and the growth of 
business in the British Parliament has led 
to the severance from general public stat- 
utes of other kinds of work with which 
Parliament formerly dealt much as it deals 
with those statutes now. ; 

At one time Parliament used to pass 
acts which, being of temporary application, 
‘and passed for special reasons, ought hardly 
to be deemed legislation in the proper 
sense, being really rather in the nature 
of executive orders. To-day it very rarely 
passes such acts. Orders of the executive 
kind are now made not directly by Parlia- 
ment, but either by the King in Council, 
upon some few matters that are still left 
within the ancient prerogative of the 
Crown, or else under statutory powers 
entrusted by Parliament either to the King 
in Council or to some administrative depart- 
ment. I believe that in France and Ger- 
many also such orders are not made by the 
legislature. There is also a larger class of 
rules, or ordinances of a somewhat wider 
but not general application, which being of 
an administrative nature require from time’ 
to time to be varied. Such rules or ordi- 
nances are, in England, now usually made by 
authorities to whom power in that behalf 
has been specially delegated by Parliament. 


We have now a mass of such “Statutory 
Rules and Orders” as we call them, filling 
many volumes. Some, including those 
which affect the Crown colonies, are made 
by the Crown in Council. Some, being 
those which regulate legal procedure in 
in the Courts, are made by the Rule Com- 
mittee, consisting of Judges of the Supreme 
Court of Judicature, and other representa- 
tives of the legal profession, chosen for the 
purpose. We find that a very convenient 
arrangement because it enables us from 
time to time to modify our legal procedure 
without the necessity of referring the 
-matter to Parliament and requiring Parlia-. 
ment to enact new rules in a way which would 
be less convenient and prompt. The rest are 
made by the Departments of State, especi- 
ally by the Home Office and the Local 
Government Board which issue an immense 
number of regulations for the guidance of 
officials and localauthorities. In this way we 
have built up a very large number of rules 
which have statutory effect, because they are 
made under the powers of some statute, but 
which are made not by Parliament directly 
but under delegated parliamentary authority, 
and we publish these in volumes called 
“Statutory Rules and Orders.” They form 
a collection quite distinct from that of the 
statutes but one which has kept down the 
dimensions of our statute book and very 
much reduced the labour of Parliament. 

A third class includes enactments which, 
though they apply only to particular places 
or persons, and are thus not parts of the 
general law, such as railway acts, canal, 
gas and water, and electric lighting acts, 
acts giving powers to municipalities or 
other local authorities, etc., are passed by 
Parliament and have the full legal effect 
of a general statute. They are, however, 
sharply distinguished from general public 
acts in the method by which they are 
passed. They are brought in by motion of 
a member in the House and upon a petition 
by private persons. Notices have to be 





publicly given of them some two months 
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before the usual beginning of a Parliamen- 
tary session in order to call the attention 
of all persons possibly interested. They are 
advertised in the newspapers of the parts of 
the country which they affect in order that 
every person who desires to oppose them 


may have opportutnity of entering a notice. 


of opposition and being heard upon it. 
When they are brought in they are 
examined by certain persons for the Ex- 
aminers of Standing Orders, who see that 
they comply with the general rules which 


Parliament has prescribed, directing the 
conditions which these private bills must 
satisfy, and seeing that all the regulations 
with regard to notices are strictly complied 
with. If they pass the Examiners of 


Standing Orders and are shown to have 
complied with all the rules operating in 
that behalf, they are then brought up for 


second reading either in the House of 
Lords, or House of Commons as the case 
may be. They are as a rule unopposed. 


It is only where a private bill raises some 
large question of public interest that it is 
opposed upon a second reading. For in- 
stance, if it proposes to take common land 
which would otherwise be enjoyed by the 
public, it is open to any member to give 
notice and oppose it on second reading and 
to raise there the general question whether 
common land in which the local public are 
interested ought to be taken by the corpo- 
ration or other persons promoting an under- 
taking. If it relates to such a question 
as to who shall supply electricity, whether 
it shall be supplied by the municipality 
or by a private company, as was the case 
of a2 most important bill that Parliament 
considered during two succeeding sessions, 
where a large private company sought 
power from Parliament to create an enor- 
mous power establishment to supply elec- 
tricity to every part of London then again 
that question would be fully debated on 
second reading. But these are rather ex- 
ceptions. It is only where a large public 
question is faised, that there is any dis- 





cussion on second reading, otherwise the bill 
is sent as a matter of course to a committee 
and in that way of course the time of Parlia- 
ment is enormously saved. When it goes to 
a committee it goes to one.composed of four 
members, before which the opponents may 
appear to resist them or to have them 
modified. The Chairman is always a man 
of special experience in business. He is 
necessarily a member of the House. Of 
course, the Chairmen, who are taken from an 
appointed panel of our private bill committee 
become by practice generally very expert 
and skilful in dealing with these matters. 
The members of this committee make a 
declaration that they have no private 
interest in the matter dealt with by the 
bill, and they are required to deal with it in 
a judicial spirit, on the basis of the evidence 
presented and the arguments used by the 
lawyers who represent each side, just as in 
a Court of Justice. It is deemed improper 
to attempt to address private solicitations 
to the members of the committee with a view 
to influence theit decision. If any private 
member or any one from outside should 
endeavor to address private arguments, 
or inducements to any member of the 
committee to vote in a particular way on 
the bill, he would be considered to have 
committed a breach of our rules and he 
would be severely condemned by the public 
opinion of his fellow members. In point of 
fact the thing does not happen. These 
private bill committees whether they decide 
right or wrong, because they sometimes err 
like other people, are always understood to 
be fair, impartial and honest. In that way 
the procedure gives general satisfaction. 
Neither have we any class of persons 
whose business it is to come down and 
endeavor to persuade members to vote for 
or against a measure. The conduct of these 
bills is in the hands of a body of regular 
practitioners who are called parliamentary 
agents. They are very often attorneys, 
but sometimes they are not. They are an 
organized body who are bound by a code 
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of rules, who are subject to discipline, 
and who are obliged to observe those 
rules just as strictly as any other kind of 
legal practitioner. Under this system all our 
railways, and such other public undertakings 
as require statutory sanction, have been 
constructed and have had their legal power 
from time to time increased or varied. 
It has worked well in every respect but one. 
It has been costly, for where the bill has 
been contested the fees paid to agents and 
counsel sometimes mount up to huge sums. 
But it has been administered not only 
with honesty but with seldom even a 
suspicion; and .it has relieved the two 
Houses of a vast mass of troublesome work, 
by leaving this work to judicial committees. 
Moreover, it has the advantage of giving 
every such bill the certainty of being 
examined on its merits. Being outside the 
competition for time of public bills, and 
treated in a different way, the pressure of 
public business does not prevent a private 
bill (except in the rare cases where a large 
public issue is raised) from being sent to a 
committee, considered there, and, if it pass 
the committee, being reported to the House 
and passed there. The committee may 
reject a bill, but cannot get rid of it quietly 
by omitting to report. Finally, it relieves 
members of Parliament of having to spend 
time and toil in advocating or opposing 
bills affecting their constituencies. Having, 
during twenty-seven years in the House 
of Commons, represented two great indus- 
trial communities, I can bear witness to the 
enormous gain to a member in being free 
from local interests and local pressure. I 
have never yet had any solicitation what- 
ever to trouble me from any member in 
regard to any of those bills. It now and 
then happened some constituent or body 
of constituents wrote to me and said such 
and such a bill is pending in the House of 
Commons, or House of Lords, we are 
very much interested in it. I had always 
an answer which was easy, and which had 
the further merit of being correct and 





true, namely, that I was not permitted 
by the rules of the House of Commons to 
endeavor to use any influence upon any 
member of the committee which was cc.- 
sidering that bill. The most I could do 
was to tell the Chairman publicly, without 
any secrecy, that this was a bill of great 
importance in which my constituency w 
interested and to beg that it should havs, 
the fullest and most careful attention from 
the committee. But as for trying to exert 
any influence either for or against its pa: s- 
ing, I should have broken our rules had I 
tried to do so. Therefore, I was able ‘o 
tell my constituency it was impossible tor 
me to do so. ’ 

No one who has not been a member of 
the Legislature can know what a relief it is 
to be able to free one’s self from any soli: i- 
tation of that kind. 

I dwell upon this point in order to explain 
to you how it is the British Parliament his 
been able to deal with the.great mass of 
local legislation, necessarily imposed on it, 
by the principle that special statutory 
authority is required for undertakings which 


ia 


‘involve the compulsory taking of land or 


the creation of what is in itself a monopoly. 
Mr. Choate gave you figures of your acts; 
and those figures included, of course, both 
what we should call local and personal acts, 
but also general public acts. I have here 
the British figures for the year 1906. In tlie 
year 1906 we passed in the United Kingdoin 
58 public general statutes. These 58 public 
general statutes filled 350 pages large printed 
octavo. In 1906 and 1907, which I take for 
the purpose of comparison with the two years 
Mr. Choate gave you, we passed 114 public 
general acts; and those 114 public general 
acts filled about 7oo pages, as compared I 
think with the 5000 which you had for those 
two years. We found Parliament had not 
quite time enough for all the legislation that 
was needed. We desired to pass a great deal 
more if we could have found time. But the 


discussion and passing of those 58 public 
general measures was quite enough work for 
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year. In 1906, we began sitting in the 
idle of February and we sat on until the 
middle of December, with a holiday of only 
months and a half interposed. Other 
ails regarding these private bills must be 

unnoticed, that I may pass on to the 
larger question of public general legislation, 


which is what most interests you and I as 
lawvers. 

The quality of statute law may be con- 
sidered in respect: First, of its Form; 


secondly, of its Substance. 

As respects Form, you, as lawyers, know 
that a statute ought to be clear, concise, 
consistent. Its meaning should be evident, 
should be expressed in the fewest possible 
;, should contain nothing in which one 


wor 
clause contradicts another or which is re- 
pugnant to any other provision of the 


statute law, except such provisions as it is 
expressly intended to repeal. 

To secure these merits two things are 
needed, viz: That a bill as introduced 
should be skillfully drafted, and that pains 
should be taken to see that all amendments 
made are also properly drafted, and that 
the wording is carefully revised at the last 
stage and before the bill is enacted. Of 
these objects the former is in England 
pretty well secured by the modern practice 
of having all government bills — these 
being the most important and the large 
majority of those that pass — prepared by 
the official draftsman, called the Parlia- 
mentary Counsel to the Treasury. Nearly 
all our important bills, nearly all the con- 
troverted bills that pass are bills brought 
in by the government of the day. A pri- 
vate member has now hardly any chance of 
passing legislation. Therefore, you may 
take it that all important legislation is pre- 
pared, pushed through, and passed by the 
government. The government has an offi- 
cial permanent drafting staff, consisting of 
two or three able and highly trained lawyers, 
whose business it is to put its bills in the best 
shape. If they are not always in the best 


shape, that is not the fault of the draftsman, 





because the best scientific shape is not neces- 
sarily the shape in which it is most easy to 
pass a bill through Parliament. A bill may 
be so prepared in point of form as to excite 
more or less opposition and sometimes it is 


.just as well to take a little pains so to 


arrange the clauses as to give the least 
open front to hostile criticism, and also, to 
afford the fewest opposition for taking 
divisions in committees. It is one of our 
rules of Parliament that every clause has 
to be separately put to vote in committee, 
therefore the more clauses, the more divisions. 
Hence if you put a great deal into one 
clause subdividing it into subsections, and 
parts of subsections by numbers and letters, 
instead of letting each matter enacted have 
a clause for itself you have fewer debates 
on each clause and fewer divisions. That 
explains what you might otherwise think 
scientifically objectionable in the structure 
of recent acts. It is not possible in legisla- 
tion, passed by a popular assembly, to 
attain that high standard of scientific per- 
fection which could be attained by an 
absolute potentate like a Roman Emperor. 

This question of parliamentary drafting 
is really an important one. We certainly 
have succeeded in bringing our statute law 
into a great deal better shape since we 
created our office of parliamentary draftsman. 
He has sometimes extremely important func- 
tions to discharge. It often happens that the 
minister who is preparing a bill has not com- 
pletely thought out all the bill, and even if 
he be a lawyer may not have in his mind 
all the relations which the bill he desires to 
enact will have to various branches of a 
very complicated system of law. The busi- 
ness of the parliamentary draftsman is not 
only to take the ideas and plans of the 
minister and put them into the clearest and 
most concise form but also to warn the 
minister of all the consequences his pro- 
position will have upon every part of the law, 
and to lead him to see what is the best way 
in which the amendment to the law he desires 
to effect can be effected. Thus if the parlia- 
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mentary draftsman is a man of real ability 
and power, who understands public ques- 
tions, who has studied the subject he is asked 
to draw the bill upon, who is able to under- 
stand what the real difficulties are and how 
those difficulties can be met, he is able to 
give the most valuable assistance to the 
minister, and I can assure you, having from 
time to time to be responsible for important 
measures in the House of Commons, I de- 
rived the greatest possible assistance from 
the parliamentary draftsmen. Of the living 
I will not speak, but one of the former 
draftsmen, Sir Henry Jenkyns, was one of 
the very ablest, perhaps the ablest man, in 
the permanent Civil Service of the United 
Kingdom. 

As respects amendments in committee 
and final revision, our English procedure is 
not satisfactory. There ought to be some 
means of correcting, before a measure 
finally passes, those inelegancies, redun- 
dancies and ambiguities which the process 
of amending in committee usually causes. 
But as Parliament has, so far, refused to 
allow any authority outside itself to alter the 
wording in the smallest point of form, all 
that can be done is to use the last stage of 
the bill to cure such blemishes as can be 
discovered. Doubtless the same difficul- 
ties arise here. I am not fully informed as 
to how they.are dealt with, but have learnt 
with great interest of the efforts recently 
made in Wisconsin, under the zealous initi- 
ative of Mr. McCarthy, and in this State, 
also, to supply by a bureau of legislation 
assistance to members of the legislature in 
the preparation of their bills. The value 
of this seems to have been already recog- 
nized in both States, and I hear that there 
are now seven States in all where arrange- 
ments are made by State authority for such 
help. This shows that the legislatures are 
awakening to the great importance of 
using every device which scientific method 
can apply for seeing that legislation is prop- 
erly conducted. 

Now let us come to the Substance of 


legislation, and start from two propositions 
which every one will admit: 

1. There is in all free countries a great 
demand for legislation on all sorts of su»- 
jects, mainly due to the changes in economic 
conditions and to the impatience of re- 
formers to have all sorts of evils dealt with 
by law. 

2. The difficulty of framing good laws 
is enormous, because the work is in most 
countries no longer the comparatively easy 
task of repealing old laws which hamperc:l 
and constrained the citizens — destruction 
is simple work — but the far harder task <f 
creating a new set of laws which sha’! 
guide and help men to attaining the encs 
they are bent on. Seventy years ag» 
people thought that tlie great thing was t» 
get freedom. When they had got it they 
were dissatisfied, and instead of simply let- 
ting everything and everybody alone to 
work out their own weal or woe, on indi- 
vidualist principles, they forthwith set to 
work to forbid some things which had been 
tolerated before and to throw upon govern- 
ment all sorts of new functions more diffi- 
cult and delicate than those of which they 
had stripped it. 

Whether the disposition to increase the 
range of governmental action is right or 
wrong, I am not here to discuss. The cur- 
rent is, at least for the moment, irresistible, 
as appears from the fact that it prevails 
alike in Western Europe, in England, in 
the British colonies, and in the’ United 
States. The demand for a profusion of 
legislation is inevitable; and the difficulty 
of having it good, undeniable. In what 
does the difficulty consist? 

In three things. First, of those who 
demand legislation, many do not under. 
stand exactly what is the evil they desire 
to cure, the good they seek to attain. 
Secondly, when they do understand the 


.evil they seldom know what is the proper 


remedy, when they seek the laudable end 
they seldom perceive the best means to it. 





Thirdly, the number of measures, remedial 
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and constructive, called for is so large that 
it is very hard to select out of them those 
most urgently needed. No legislature can 
deal with allat once. Where many are being 
pressed at once by different persons they 
jostle one another, and like people crush- 
ing one another in the narrow exits of a 
theater, they move more slowly than if 
they were made to pass along in some 
regular order. 

It would be easy to suggest, if one were 
drawing a new constitution for a new com- 
muity, an ideal method of securing good 
legislation and securing it promptly. But 
we have actual concrete constitutions and 
governments to deal with, so instead of 
sketching ideals, I will ask you to consider 
the actual machinery provided in the 
United States and in Britain for passing 
statutes. This machinery differs materially 
in the two countries. 

The American plan starts from the 
principle that the Legislative department 
must be kept apart from the Executive. 
Accordingly, the administration in the 
National and in the State governments 
has neither the responsibility for preparing 
and proposing measures nor any legally 
provided means at its disposal for carrying 
them through Congress, though the Presi- 
dent and the State governors can recom- 
mend them, and sometimes succeed in so 
using their influence as to secure a bill’s 
passing. You rely on the zeal and wisdom 
of the members of Congress to think out, 
devise and prepare such measures as the 
country needs; on the committees of your 


assemblies to revise and amend these 


measures; on the general sense of the 
assemblies and the judgment of their pre- 
siding officers, or of a so-called “steering 
committee”, to advance and pass those of 
most consequence. 

We, in England, have been led by degrees 
to an opposite principle. The executive is 
with us primarily responsible for legisla- 
tion and, to use a colloquial expression, 
“runs the whole show,’ the selection of 





topics, the preparation of bills, their piloting 
and their passage through Parliament.. 

It is a frequent practice for the govern- 
ment to appoint Royal Commissions or 
Departmental Committees to take evi- 
dence and report upon topics of importance 
which need legislation. Such reports are 
often valuable, and often lead to the pass- 
ing of good measures. They would be still 
more valuable but for the political pressure 
which usually compels a government, against 
its better judgment, to make commissions 
too large, and to place upon them persons 
better known as representatives of particu- 
lar types of opinion than as experienced 
and impartial masters of the subject. 

When it comes to the actual introduc- 
tion of a measure, the work of preparation 
is done by an administrative department 
of the government and the drafting by the 
government draftsman.. The department 
supplies the matter of the bill, the latter 
puts it into shape. Thus both a consider- 
able measure of practical knowledge of 
the subject and a high measure of profes- 
sional competence for giving legal form 
to what is meant to be enacted are 
secured. Not only measures which raise 
large political issues, but all the more im- 
portant measures of each session are brought 
in by the ministry on their responsibility 
as leaders of the majority in the House of 
Commons. The most important, including 
those likely to raise party controversy, are 
considered by the Cabinet, sometimes also 
by a Cabinet committee, and sometimes at 
great length. 

I remember one case in which an impor- 
tant bill was altered and reprinted in twenty- 
two successive drafts, and I remember the 
case of another large and controversial bill 
which occupied the whole time of the Cabinet 
during six meetings of the Cabinet. 

Bills brought in by private members are 
drafted by themselves, or by some lawyer 
whom they employ for the purpose. Should 
a private member ask a Minister or a depart- 
ment for assistance, it would usually be 
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given him, assuming that the department 
approved of its purpose. Nowadays, how- 


ever, a private member’s bill has no chance 


of passing, if opposed; so that legislation 
likely to raise any controversy has vir- 
tually passed into the hands of the Min- 
istry. 

Once the bill is launched its fate depends 
on the amount of intelligent care the Legis- 
lature is disposed to give it and the amount 
of skill the Minister in charge shows in 
steering the boat which carries its for- 
tunes. He has, of course, the assistance of 
the official draftsman and sometimes, of 
one or more colleagues in preparing his 
own amendments and considering those 
proposed by others. He must try to get 
time enough reserved for its passage, the 
disposal of time resting with the govern- 
ment. 

The practical result of our English system 
may be summed up by saying that it 
secures four things: * 

1. A careful study of the subject before 
a bill is introduced. 

2. A decision by men of long political 
experience which out of many subjects 
most need to be dealt with by legislation. 

3. A careful preparation of measures, 
putting them into the form in which they 
are most likely to pass. Obviously that 
may not be always the best form, but 
there is no use in offering to Parliament 
something too good for such a world as the 
world of practical politics everywhere is. 

4. The fixing upon some one of respon- 
sibility for dealing with every really urgent 
question. Whenever an evil has to be dealt 
with or a want supplied by the action of 
the Legislature, there is never any doubt 
who shall do it. The Government has got 
not only to propose something but to put 
something through, the Minister to whom 
it belongs having it in charge through all its 
stages. A Government which fails to pass 
its bills suffers in credit; and if the matter 
is a specially grave one, may probably be 
turned out either by the House of Com- 





mons or by the voters at the next general 
election. 

There are, however, defects in the English 
system. One is the fact that Parliament, 
in spite of all that has been done to relieve 
it, is still terribly overburdened by wor!:. 
There is more to be done than time can be 
found for. Remember, that in addition t» 
passing laws for 42,000,000 people in the 
United Kingdom, it has got to supervise the 
action of the executive in governing, c: 
providing for the defence of, more tha 
400,000,000 people in various parts of the 
world. As you will see it requires a great 
deal of time for the work which belongs to 
it. Another is the tendency to devote at- 
tention to measures not so much in the 
order of their real importance as of the 
amount of interest which the party in power 
feels in certain questions, an interest whic! 
may be comparatively transitory. A third 
is the disposition of an Opposition in Parlia- 
ment to oppose the- measures of the Gov- 
ernment because it is the Government that 
brings them forward. The habits of party 
controversy are so strong that the merits of 
a proposal are apt to be forgotten under the 
impulse of a desire to use all the means 
which the rules of debate provide for dam- 
aging or turning out a Ministry whose 
general principles or actual conduct of 
affairs the minority may disapprove. This 
is the counterpart of the advantage which 
the Government power of pushing forward 
legislation carries with it, being indeed a 
defect necessarily incident to that advan- 
tage. It frequently involves much needless 
expenditure of time, and the loss of meas- 
ures in themselves desirable. Thus it hap- 
pens that in England, Ministries usually get 
less credit than they deserve for good 
measures lying outside the sphere of party 
controversy, and the needed legislation is 
always in arrear. Still, whenever the 
people feel that something is to be done, 
they know whom to require to get it done, 
and it gets done. 

The government commands the majo- 
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rity. The business of the majority is to sup- 
p rt the government and the Whips have 
it as their duty to bring up the members 
to vote for every government measure 
in every division which the government 
chooses to consider a serious party division. 
If 2 member’ does not vote for the govern- 
ment in such a division, prima fucie he is 
avainst his party, and if the matter is a really 
serious one, he may be called to account for 
it by his constituents. 

in France the method of legislation stands 
half-way between the American and the 
English methods. The ministry studies a 
subject, often with great care, prepares a 
bili dealing with it, and launches the bill 
into the Chamber. There, the bill passes 
into the hands of a committee which amends 
and perhaps quite remolds it, then returning 
it to the Chamber with an elaborate report. 
In the Chamber it is in charge, not of the 
minister who proposed it, but of the com- 
mittee reporter, the ministry having no 
more power over its fortunes than flows 
from the fact that they are the leaders of 
the majority’ and can speak in its support. 
There are also many bills brought in by 
private members; and these also go to the 
committees and have apparently a better 
chance than private bills in England. 

Switzerland, like America, but unlike 
France, has no ministers as voting members 
of cither chamber, but the Federal Council 
(as the members of the Administration are 
called) are allowed to speak and defend their 
policy or advocate a measure, in either the 
House or the Senate. The importance of 
the Legislature has, however, been reduced 
by the free use made of the popular vote or 
so-called Referendum. 

Both these intermediate systems lose 
something of the momentum which the 
responsibility of government for legislation 
gives in England, but they also reduce the 
merely party opposition which it has to 
encounter, while they give to the prepara- 
tion and passing of measures the advantage 
of the co-operation -of those whose adminis- 





trative experience enables them to per- 
ceive what is really wanted and to judge 
how it had best be attained. 

Whether it is possible to establish.in this 
country, consistently with the provisions 
of the Federal and the State Constitutions, 
any scheme by which the Executive can 
be rendered more helpful to the Legislature 
or by which Legislatures can be more 
completely organized for the purposes of 
legislation, with a more authoritative lead- 
ership, these are questions for you on 
which I can hazard no opinion. As in the 
British Constitution promptitude of action 
and concentration of power have been so 
fully attained that some critics think that 
stability is insufficiently secured, so your 
system in establishing stability by an 
elaborate system of checks and balances 
may have sacrified some of the motive 
power required to push legislation forward. 
Apart, however, from these large questions, 
which I indicate in passing, there may be 
improvements consistent with your Con- 
stitutions and with our Constitution which 
each country may effect. It is the experi- 
ence of all civilized countries that scientific 
method, which has been applied to every- 
thing else, also needs to be applied more 
fully and sedulously to the details of con- 
stitutional and political organization than 
is now the case. And if one may judge 
from the recent action of your States there 
are certain changes already in progress. 
The sittings of Legislatures have been 
made. less frequent and shorter; and as 
sessions grow shorter State Constitutions 
grow longer. Not only many subjects but 
even many minor details of legislation 
have been withdrawn from the Legislature 
by being placed in the State Constitution 
which the Legislature cannot change. The 
demand is, moreover, made by some re- 
formers that Congress shall deal with 
topics which formerly were left entirely to 
the State. Whether this be wise or not is 
a matter on which I cannot venture to 
speak. But it is another sign of the times. 
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I need not say to you, Ladies and Gentle- 
men, that this is a subject which one 
might greatly enjoy discussing. But I 
have the honor to be not only a member 
of your profession, and an honorary member 
of the State Bar Association, but also to 
occupy a position in which I can emit no 
political opinion of any kind whatever. 
(Applause.) 

Now let me try to illustrate how scientific 
method may be applied to the constructive 
part of legislation and the arrangements 
of legislatures. It may be applied to the 
collection of data. The facts on which 
law sought to be based need to be gathered, 
sifted, critically examined. Especially 
necessary is it to ascertain, not only how 
other countries have legislated on the 
subjects which occupy public attention 
here, but what has been the practical 
working of the laws they have enacted. 

Take such subjects as the tariff and the 
law of corporations. Every civilized country 
has to deal with corporations and has the 
same task, to keep them under some control, 
and to prevent them from establishing 
oppressive monopolies, yet always without 
checking individual enterprise. Everyone, 
except the monopolist, wishes to stop 
monopolies, but nobody wants to substitute 
a meddling officialism. How to steer 
between these two risks is no easy problem, 
and needs scientific inquiry, with an exam- 
ination of the laws of other countries. 

Any country that has a system of customs 
duties meant to be protective, needs to 
know how each duty, whether on raw 
materials or on the manufactured article, 
operates upon the manufacturer, the dealer, 
the consumer; and the more complex and 
all embracing a tariff is, the greater this 
need. Now, both these subjects are beyond 
the knowledge and the skill of the ordinary 
legislator either in Europe or here. Only 
special study can give the comprehension of 
facts and mastery of principles required to 
make anyone competent to advise the per- 
son who has to prepare measures on 


of railroads, of mines, of factories, of sanita 


All must be approached in a scientifi: 
way, using the results of the experienc: 
of other countries. 

Methods, too, have to be studied as wel 
as facts. To devise and apply sound 


requiring careful study and a knowledge 
of the systems which have succeeded else- 
where. For instance, a distinction ought 
to be drawn between the work proper to a 
legislative body, and that which is better 
left to some administrative or judicial 
authority, making rules under a power 
delegated by the legislature. Adminis- 
trative rules are better made in that way, 
and the time of the legislature is saved. 
Similarly, bills relating to local and personal 
matters ought to he distinguished from 
those which affect the general law. The 
more these local matters in which the 
pecuniary interests of persons or corpora- 
tions are involved can be kept apart from 
politics, the better. They are usually fitter 
for a sort of investigation, judicial in its 
form, though not necessarily conducted by 
lawyers. To take them out of the ordinary 
business of a legislature saves legislative 
time, while it removes temptation. It sets 
the members of a legislative body free to deal 
with the really important general issues 
affecting the welfare of the people which 
are now crowding upon them. It helps 
them to appeal to the people upon those 
general issues rather than in respect of 
what each member may have done for the 
locality he represents. 

Let me sum up in a few propositions, 
generally applicable to modern free coun- 
tries, the views to which I have sought to 
direct your attention. 

I. The demand for legislation has in- 
creased and is increasing both here and in 
all highly civilized countries. 





II. The task of legislation becomes more 


either subject. - The same thing holds true 


tion, of irrigation, of forest conservation, 
and many other topics of current interest. 


methods of legislation is equally a matter 
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anc more difficult, owing to the complexity 
of modern civilization, the vast scale of 
modern industry and commerce, the growth 
of new modes of production and distribu- 
tion that need to be regulated, yet so regu- 
lated as not to interfere with the free play 
of iadividual enterprise. 

['I. Many of the problems which legis- 
tion now presents are too hard for the 
ordinary members and even for the abler 


members of legislative bodies, because 
they cannot be mastered without special 
knowledge. (It may be added that in 
the United States a further difficulty 


arises from the fact that legal skill is often 
required to avoid transgressing some pro- 
vision of the Federal or a State Constitu- 
tion ) 

[V. The above conditions make it desir- 
able to have some organized system for the 
gathering and examination of materials for 
legislation, and especially for collecting 
the laws passed in other countries on sub- 
jects of current importance. 

V. To secure the pushing forward of 
measures needed in the public interest, 
there should be in every legislature arrange- 
ments by which some definite person or 
body of persons become responsible for 
the conduct of legislation. 

VI. Every modern legislature has more 
work thrown on it than it can find time to 
handle properly. In order, therefore, to 
secure sufficient time for the consideration 
of measures of general and permanent 
applicability, such matters as those relating 
to the details of administration or in the 
nature of executive orders should be left 
to be dealt with by the administrative 
department of government, under delegated 
powers, possibly with a right to disapprove 
reserved to the legislature. 

VII. Similarly, the more detailed rules 
of legal procedure ought to be left to the 
judicial department or some body com- 
missioned by it, instead of being regulated 
by statute. 

VIII. Bills of a local or personal nature 





ought to be separated from bills of general 
applicability and dealt with in a different 
and quasi-judicial way. 

IX. Arrangements ought to be made, as, 
for instance, by the creation of a drafting 
department connected with a legislature 
or its chief committees, for the putting 
into proper legal form of all bills introduced. 

X. Similarly, a method should be pro- 
vided for rectifying in bills before they 
become law such errors in drafting as may 
have crept into them during their passage. 

XI. When any bill of an experimental 
kind has been passed, its workings should be 
carefully watched and periodically reported 
on as respects both the extent to which it 
is actually enforced (or found enforcible) 
and the practical results of the enforcement. 
A department charged with the enforce- 
ment of any act would naturally be the 
proper authority to report. 

XII. In order to enable both the legis- 
lature and the people to learn what the 
statute law in force actually is, and thereby 
to facilitate good legislation, the statute 
law ought to be periodically revised, and 
as far as possible, so consolidated as to be 
brought into a compact, consistent and 
intelligible shape. 

I venture to submit these general obser- 
vations ‘because at this time one observes 
everywhere an unusual ferment over eco- 
nomic and social questions, and an unusually 
loud demand for all sorts of remedies, 
some of them crude, some useless, some few 
possibly pernicious. Here, in the United 
States, this ferment takes a form conditioned 
by your constitutional arrangements and 
your political habits. There seems to be in 
many quarters a belief that the State 
governments cannot deal with some of the 
large questions that interest the whole 
country. Yet there is also a fear to dis- 
turb the existing balance of powers and 
functions between the State authorities and 
the National government. There is a feel- 
ing that evils exist which governments 
ought to deal with, and for dealing with 
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which the existing powers of governments 
ought to be extended. Yet there is also a 
dread of officialism and of anything ap- 
proaching the bureaucratic interference of 
continental Europe. Discontent is quali- 
fied by doubt. The reforming spirit runs 
with a strong current, but it is arrested by 
the conservative habits of a people who 
value their old institutions and realize how 
much caution is needed in modifying them. 
So, again, there is a disposition to criticize 
state governments and city governments, 
and to appeal to good citizens, as voicing 
the best public opinion, to step in and do 
whatever useful work those governments 
are failing todo. But how is public opinion 
to be organized, concentrated, focussed? 
Who are the persons to give it that definite 
and authoritative expression, directed to 
concrete remedies, which will enable it to 
prevail? These are some of the problems 
which appear to be occupying your minds, 
as, under different forms, they occupy us 
in Europe They will,.doubtless, like other 
problems in the past which were even 
harder, be all solved in good time, solved 
all the better because there is, here in 
America, little of that passion which has 
at other times or in other countries over- 
borne the voice of reason. 

Meantime, as there is evidently a good 
deal of legislation before you, every im- 
provement in the machinery of legislation 
and the conditions of legislation that can 
-be made is worth making, every light that 
the experience of other countries can sug- 
gest, is worth receiving and using. 

The great profession to which you belong 
has a special call to exert in this direction 
its influence, which has often been exerted 
for the benefit of the nation. You know 
such weak points as there may be in the 
existing legislative machinery. You know 
them as practical men who can apply prac- 
tical remedies. If you see a public benefit 
in separating different classes of bills and 
treating the special, or local and personal, 
bills in a different way from the public ones, 





you can best judge how this should be don». 
You have daily experience of the troubie 
which arises from obscurities or incon- 
sistencies in the statutes passed, of the 
wasteful litigation due to the uncertainty 
of the law, with all. the expense and vexc- 
tion which follow. You are, I hear on a’ 
hands, not satisfied with the criminal pro- 
cedure in many of your States. These ar2 
matters within your professional know!- 
edge. You can, with the authority of ex- 
perts, recommend measures you deem good, 
and remonstrate against those that threaten 
mischief; and I understand that remon- 
strances -proceeding from the Bar are fre- 
quently effective.. 

Some cynical critics have suggested that 
the legal profession regard with equanimity 
defects in the law which may increase the 
volume of law suits. The tiger, it is said, can 
not be expected to join in clearing away the 
jungle. This unappreciative view finds little 
support in facts. Allowing for the natura! 
conservatism which the habit of using 
technical rules induces, and which may 
sometimes make you over-cautious in judg- 
ing proposals of change, lawyers have, both 
here and in England, borne a creditable 
part in the amendment of the law. It is a 
great mistake to think they profit by its 
defects. Where it is clear and definite, 
where legal procedure is prompt and not too 
costly, men are far more ready to resort to 


the courts for the settlement of their dis- ' 


putes. It is uncertainty, delay and ex- 
pense that lead them to pocket up their 
wrongs and endure their losses. Even, 
therefore, on the lower ground’ of self- 
interest, the Bar has nothing to gain by a 
defective state of the law. But apart from 
this, every man who feels the dignity of his 
profession, who pursues it as a science, who 
realizes that those whose function it is 
thoroughly to understand and honestly 
to apply the law, are, if one may use the 
somewhat highflown phrase of a_ great 
Roman jurist, the priests of justice, — 
every such man will wish to see the law 
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mode as perfect as it can be. So, too, 
wioever realizes, as in the practice of your 
profession you must do, how greatly the 
welfare of the people depends on the clear- 
ness, the precision, the substantial justice 
oi the law, will gladly contribute his knowl- 
eve and his influence to furthering so ex- 
cellent a work. There is no nobler calling 
thon ours, when it is pursued in a worthy 
spirit. 

Zour profession has had a great share in 
melding the institutions of the United 
States. Many of the most famous presi- 
dev.ts and ministers and leaders in Congress 
have been lawyers. It must always hold a 
lea ing place in such a government as 
yours. You possess opportunities beyond 
any other section of the community for 
forming and guiding and_ enlightening 
the community in all that appertains to 
legislation. Tocqueville said seventy years 
ago: “The profession of the law serves as a 
counterpoise to democracy.” We should 
rather say that it has given democracy its 
legal framework, and it keeps that frame- 
work in working order. To you, therefore, 
as an organized body of lawyers, one may 
fitly address these observations on legisla- 
tive methods drawn from the experience of 
Europe. We live in critical times, when 
the best way of averting hasty or possibly 





even revolutionary changes is to be found 
in the speedy application of remedial 
measures. Both here and in Europe im- 
provements in the methods of legislation 
will not only enable the will of the people 
to be more adequately expressed, but will 
help that will to express itself with pru- 
dence, temperance and wisdom. : 

What is legislation but an effort of the 
people to promote their common welfare? 
What is a Legislature but a body of men 
chosen to make and supervise the working 
of the rules framed for that purpose? No 
country has ever been able to fill its legis- 
latures with its wisest men, but every 
country may at least enable them to apply 
the best methods, and provide them with 
the amplest materials. 

The omens are favorable. 

Never, I think, since the close of the 
Civil War, has there been among the best 
citizens of the United States so active a 
public spirit, so warm and pervasive a de- 
sire to make progress in removing all such 
evils as legislation can touch. Never were 
the best men, both in your Legislatures and 
in the highest executive posts, more sure 
of sympathy and support in their labors 
for the common weal. (Applause.) 


WasuincrTon, D. C. January, 1908. 
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THE ESSEX COUNTY COURT HOUSE 


By ELIzABETH STANSBURY PARKER 


‘ *NHE citizens of Newark, New Jersey, 
i may feel just pride when they look 
up Market street from Broad and see the 
transformation that has been wrought — 
truly a magic change—for where the 
disgy old court house, with its Egyptian 
fe-ade, used to stand, there now shines 
a massive pile of white marble, pure and 
stately, making a most fitting home for 





LANDING OF PHILIP CARTERET, FIRST GOVERNOR OF NEW JERSEY. 


the courts of justice, and an imposing 
addition to that part of the city. 

This building is the new Essex County 
Court House, the architectural success of 
which was assured when Mr. Cass Gilbert 
was chosen to plan it. It is one more 
monument to the skill of this man who has 
built also the state capitols of Iowa and 
Minnesota and the Custom House in New 
York City, besides many other fine buildings 
throughout the country. He is a man 
of high ability in the profession of architec- 
ture and he has been elected an Associate 
of the National Academy of Design in 
recognition of the, contributions he has 
made to art. Mr. Gilbert himself wished 
the Essex County Court House to be ‘‘solid, 
j cturesque and beautiful” and it is cer- 
tainly a fine example of massive solidity, 








fineness of proportion and purity of design. 
The building is of white marble and is 
185 ft. long and 160 ft. wide. The con- 
spicuous feature of the facade is the great 
portico with its four pairs of Corinthian 
columns, on the entablature of which there 
are 8 colossal statues, symbolizing different 
Phases of the law. They are the work of 
Mr. Andrew O’Connor, the well known 


Copyrighted. 


sculptor, who has received Honorable Men- 
tion at the Paris Salon besides several 
medals of Honor. Flanking the forty 
marble steps that lead to the great portico 
from the broad tree shaded plaza below, 
are the fine bronze statues also by Mr. 
O’Connor, the female figure representing 
Truth and the male figure Power. Beneath 
the white portico, which is built on cement 
foundations with brick walls, there is an 
arched entrance for carriages, and into 
this driveway are brought the prisoners 
who are to be tried in the criminal court, 
and here they are safely transferred from 
the van behind iron doors. They are 
well taken care of and are kept quite sepa- 
rate from the rest of the building, having 
their own corridors and elevators. 

On the first floor of the court house are 
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the rooms of the County Clerk, Sheriff, 
Registrar and Surrogate — all conveniently 
arranged and well adapted to their various 
uses. The vaults for preserving records 
are models of their kind, absolutely fire- 


and to these halls open the main rooms 


including the various courtrooms, the room 
of the public Prosecutor, the Board o 


Freeholders, the Grand Jury, etc. .The 
Jurors are carefully cared for and hav: 





“BENEFICENCE OF LAW.” 


proof, and in them all the necessary allow- 
ance has been made for expansion. 

A large, open well rises to the roof of the 
building, giving light and air to the central 
halls and staircases which surround it, 





«Kenyon Cox. 


both privacy and comfort, while the*court 
rooms have been made as quiet as possible 
by having no windows facing on the streets. 

The law library is a large room, quiet and 
restful in its coloring and simple decora- 
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tions and inviting to those who wish to 
study. No book stacks are seen in the 


reading room but all the volumes are kept 
in the large, fireproof vault shut off by a 
heavy metal door, so that the treasures 
of the law library are assured against fire. 
Around the top of the reading room is a 
kind of legal hall of fame including names 
Napoleon, 


Marshall, Irnerius, 


of Moses, 





great public buildings, so that it compares 
favorably even with the Appellate Court 
House in New York City and the magnifi- 
cent new court house in Baltimore. Mr. 
Blashfield’s work takes the form of four 
pendentives over the central well and they 
represent Mercy, Wisdom, Knowledge and 
Power. They are forceful figures, very 
decorative in their unique position, and 





FIGURES IN COURT HOUSE ROTUNDA 


TN 


olon, Blackstone, Jefferson and Frederick 
Second in impartial mixture. 

‘he mural paintings in the court house 
are by the eight well known artists, Howard 
Pyle, Kenyon Cox, E. H. Blashfield, H. O. 
Walker, Will H. Low, Geo. W. Maynard, 
Chas. Y. Turner and F. D. Millet and they 
have been universally successful in keeping 
1 harmony with the different settings for 

ir paintings, and have made the Essex 
unty Court House take first rank among 


ef oe he 





E. H. Blashfield. 


they are considered as being among {his 
best works. These, like all the others in 
the building, are painted on canvas and — 
fastened to the walls with white lead. 
Another work full of strengthYis the 
painting by Mr. Howard Pyle in the room 
of the Board of Freeholders. He chose for 
his design the Landing of Captain Philip Car- 
taret, the first governor of the province, at 
Elizabethport, N. J., in August, 1665. In 
the center group stand the governor and 
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his secretary who is reading the credentials 
of the governor to the colonists while his 
companion at his side is much interested. 
The fourth figure is the master of the 
governor’s ship, the Philip which rides at 
anchor in the distance on the still waters 
of the bay. Behind the master are a com- 
pany of buglers, soldiers and thirty immi- 
grants from the island of Jersey. The 
governor is in red, wearing a large hat, 


MURAL PAINTING OF “ DIOGONES” 


though all the others have their heads 
uncovered. 

Mr. Will H. Low has contributed two 
paintings, one illustrating the inscription, 
“From the Judicial Bench at the Dicta- 
tion of Justice, the Citizen and his Family 
receive Assurance of Civic Rights.” The 
other is the famous one of Diogenes coming 
from his tub to receive a flower from a 
poor child. In the first the figures are 
strong and simple and Mr. Low has de- 
parted from the usual custom and shows 
Justice with her bandage raised from her 


eyes. The second must charm all who see 
it, by its real beauty of subject and detail, 
and by the exquisite landscape making a 
background for the interesting group. 

Mr. Kenyon Cox has compassed another 
success in his work called ‘‘The Beneficenc2 
of Law” with the descriptive sentence 
“Under the Rule of Law, Inspired by 
Justice, Peace and Prosperity Abide.” | 
is placed in the Supreme Court room and i 











Will H. Low. 


a picture showing the painter’s best work 
It has both delicacy and dignity of com 
position. Law is shown seated upon a 
marble throne in the center with crown 
and scepter, while Justice, for which Miss 
Ethel Barrymore posed, floats above, and 
Prosperity and Peace are seated below. 
Mr. Cox has succeeded in giving an effec 
of space together with purity of design and 
richness and variety of color. 

In the Criminal Court room is the paint- 
ing by Mr. H. O. Walker, called “ Benefi- 
cence and Power.” The tone is fine, and 
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the subject spirited, representing the cast- 
ing out of evil and the raising of the fallen, 
and the background shows the blaze of the 
shy at dawn. 

Mr. George W. Maynard’s picture repre- 

ts ‘Justice Directing the Attention of 
the Government to the Laws to which it is 
Bound,” and the other paintings are the 
Lending of the Milfordites by Mr. Charles 

’. Turner, and in the Grand Jury room the 

“Foreman of the Grand Jury Rebuking the 
Chief Justice of New Jersey, 1772,” by Mr. 
F. D. Millet. This is a powerful picture 
and the subject is most interesting. 

The total cost of the art work in the 
building amounted to about $35,000 only, 
showing how strictly the artists kept within 
their estimates, and how honorably all 
details were carried out. 

in the various rooms are placed many 





well-chosen mottoes which are in fine accord 
with the high principles of Law ard Justice. 
In the Grand Jury room is seen ‘Truth is 
the Handmaid of Justice,’’ Sidney Smith; 
and again, elsewhere, “Justice Renders to 
Every Man his Due,” Cicero; “Laws are 
the very Bulwarks of Liberty,’’ Holland; 
“Ignorance of the Law Excuses No Man,” 
Selden; ‘‘Justice is the Idea of God, the 
Ideal of Man,”’ Theodore Parker. 

The County of Essex has put up a lasting 
monument to Law and Justice in building 
the new court house, and as we look back 
over the history of the state we find the 
fact recorded that the early settlers refused 
to take their land on the simple patent of 
the governor, but bought it from the Indians, 
showing that even 250 years ago the spirit 
of Justice was awake in New Jersey. 

Montcualr, N. J., February, 1908. 


OUR JUDGES 
Harry RANDOLPH BLYTHE. 


They frame their great decisions 
With fine, judicial care, 

And by acute revisions 

All fallacies lay bare. 


| 


They bind them up, imposing, 
In calf-bound. volumes stout, 
And always will, supposing 

The calves, themselves, hold out. 


CAMBRIDGE, Mass., February, 1908. 
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THE NEW YORK NEGRO PLOT OF 1741 


By Henry H. INGERSOLL 


T was more than three decades after Joan 
of Arc had been cruelly and horribly 
burned at the stake in the public square 
of Rouen that a new trial was granted and 
formally conducted, resulting in the com- 
plete acquittal and triumphant rehabilita- 
tion of the innocent Maid of Orleans. And 
three centuries later three years of ceaseless 
and chivalric struggle with the clerical 
power of France brought to Voltaire the 
noblest triumph (tho’ empty it seems to us) 
of his long and active life—the reversal 
and erasure of the capital sentence of 
John Calas by the Parliament of Toulouse, 
full forty months after the body of the 
victim had been barbarously broken on 
the wheel for the alleged murder of his own 
son. 

This French mode of administering be- 
lated justice, prevalent even to our day, as 
exemplified in the final acquittal of Drey- 
fus, finds counterpart in Anglo-Saxon coun- 
tries by the appeal to history for vindica- 
tion (such as Robert Emmet made), and 
the historical reversal of judicial sentence 
by a later generation or century. Often, 
too, without the appeal, history assumes 
jurisdiction and summarily reviews and 
reverses legal judgments pronounced after 
due trial and conviction by the lawfully 
constituted authorities. 

The Salem witch persecution affords our 
best-known illustration of this, and the 
hanging of Mrs. Surratt the most recent in 
American history. Another one of unique 
interest, though rarely mentioned and not 
commonly known, is the great ‘Negro 
Plot” of New York of 1740-41, of which 
and the judicial proceedings of the time, 
Mr. Ellis in his “ History of Our Country,” 
pronounces the following summary judg- 
ment: 

“Although there was not the slightest 


ensued, during which four white people an i 
eighteen negroes were hanged, and thirtee i 
of the latter burned to death at the stake.’’ 

Thus by a single paragraph and without 
the semblance of judicial proceeding thi 
historian summarily reviews and reverse: 
regular court judgments and acquit 
thirty-three convicts, black and white, on. 
hundred and sixty years after their exe 
cution, and gives them en bloc and un 
named, historical status as martyrs t 
“popular prejudice and ‘senseless panic.” 
The historian’s judgment may be right 
Quien sabe? But this acquittal of th 
felons implies conviction of the city and 
its colonial tribunals of wholesale judicia! 
murder; and makes a case of interest to 
twentieth century lawyers, warranting morc 
than casual notice. 

Hildreth and Roberts and Lodge had 
previously, though in more moderate terms 
and guarded phrases, expressed a like 
opinion of the injustice of the judgments 
and execution, the latter comparing it with 
the Salem witch-craft frenzy of fifty years 
earlier date; while Woodrow Wilson has 
More cautiously left his readers to decide 
for themselves the Merits of the case upon 
a necessarily general and inadequate ac 
count of the six months of investigation 
and inquiry into the plot and all its details. 

Mere chance has brought me a copy of a 
contemporary publication (393 pp.) of all 
the gruesome incidents of this colonia! 
episode, from which the reader is warranted 
in pronouncing the judgment of Master 
Ellis, not only summary, but rash and 
reckless, for there is much evidence, cir- 
cumstantial and confessional, which, it 
credited, abundantly supports the verdict 
of the juries and the “observation” of the 
judicial author of the volume in his ‘‘Con- 
clusion’’: 





evidence against the negroes, a panic 


“That a plot there was, and as to the 
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paities and bloody purpose of it, we pre- 
sume there can scarce be a doubt amongst 
us at this time; the ruins of his majesty’s 
house in the fort are the daily evidence 
anl moments of it, still before our eyes; if 
he other frights and terrors this city was 
alarmed with, to their great consternation, 
are, as to some amongst us, so soon slipped 
into oblivion; yet, surely others will think 
we ought once a year at least, to pay our 
tribute of praise and thanksgiving to the 
Divine Being, that, through his merciful 
providence and infinite goodness, caused 
this inhuman horrible enterprize to be 
detected, and so many of the wicked in- 
struments of it to be brought to justice, 
whereby a check has been put to the exe- 
crable malice, and bloody purposes of our 
foreign and domestic enemies, though we 
have not been able entirely to unravel the 
mystery of this iniquity; for it was a dark 
design, and the veil is in some measure still 
upon it!” 

Notwithstanding the veil of mystery, 
however, the evidence upon which five 
persons, two negroes and three whites, were 
convicted and hanged for burglary and 
felonies receiving seems, at this distance, 
convincing and satisfactory according to 
modern rule and practice; while as to the 
remaining white person, ‘‘the priest Ury” 
and most of the negroes, the proof, tho 
positive, is far from removing the “reason- 
able doubt”’ of guilt required in these days, 
—indeed much of it would not be ad- 
mitted as competent evidence. The most 
shocking feature of the whole proceeding is 
the cruelty .of the legal punishment in- 
flicted, whereby, after the fashion of those 
days, many human beings were burned 
alive, and the corpses of some of the gib- 
beted were hanged in chains, as if to show 
that there was punishment after death. 

The limits of this paper will permit only 
a few excerpts from this quaint and curious 
volume of legal annals of the ‘colonial 
days of the metropolis to illustrate its 


co 








style and the nature of the grand inquest 
at this bloody assizes. 

Here is a copy of the title page, inviting 
close inspection and analysis, as of an 
antique curio and rewarding it like the 
official head notes of court opinions: 


A 
JOURNAL 


OF THE 
PROCEEDINGS 
IN 
THE DETECTION OF THE CONSPIRACY 
FORMED BY 


Some White People, in Conjunction With Negro 
and other Slaves, 
FOR 
Burning the City of New York in America, 
And Murdering the Inhabitants. 


Which any ge was partly put in Execution, 
by Burning His Majesty’s House in FORT 
GEORGE, within the said City on Wednesday 
the Eighteenth of March, 1741, and setting Fire 
to several Dwelling and other Houses there, 
within a few Days succeeding. And another 
Attempt made in Prosecution of the same infernal 
Scheme, by putting Fire Between two other 
Dwelling-Houses with in the said City, on the 
Fifteenth Day of February, 1742; which was 
accidentally and timely discovered and extin- 
guished. 
CONTAINING, 


I. A NARRATIVE of the Trials, Condemna- - 
tions, Executions, and Behaviour of the several 
Criminals, at the Gallows and Stake, with their 
Speeches and Confession; with Notes, Observa- 
tions and Reflections occasionally interspersed 
throughout the Whole. 

Il. AN APPENDIX, wherein is set forth 
some additional Evidence concerning the said 
Conspiracy and Conspirators, which has come 
to Light since their trials and Executions. 

III. LISTS of the several. Persons (Whites 
and Blacks) committed on Account of the Con- 
spiracy; and of the several Criminals executed; 
and of those transported, with the Places whereto. 

By the Recorder of the City of NEW-YORK. 
Quid facient Domini, audent cum talia Fures? 

Virg. Ecl. 
New-York: 

Printed by. James Parker, 

at the New Printing-Office, 1744. 


This full title page is pregnant with sug- 
gestions, legal, social and historical of 
colonial conditions in our ° present ‘great 
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American metropolis. In a second edition 
of the book published in 1810, and in 
the pages of the historians generally, the 
cause of the six months Reign of Terror 
narrated therein is commonly called the 
Negro Plot; but the phenomenon is vari- 
ously characterized as ‘senseless panic,” 
“bloody delusion,” “disturbing occur- 
rence,” ‘‘phrenzied tragedy,” and “popu- 
lar madness.” 

“The Recorder of the City of New York”’ 
appears in the second edition as “ Daniel 
Horsmanden, Esq.,”’ who, during its long 
and exciting session of inquiry and trial, 
sat as ‘‘third justice’’ of the Supreme Court 
together with Frederick Philipse ‘second 
justice’’ and James DeLancey ‘“‘chief jus- 
tice,” to which latter distinction he him- 
self was promoted a few years later, and 
long served the colony as an honored and 
trusted magistrate. 

“Negro and other slaves” cogently sug- 
gests the low social status of the “‘indented”’ 
white servants in the colony, of which 
class Mary Burton, the “star witness” of 
the prosecution, was a sample. The popu- 
lation of ‘‘the City of New York” at the 
date of ‘the conspiracy’’ was only ten or 
twelve thousand, of whom about two 
thousand were negroes, nearly all slaves, 
mostly recent importations. 

The ‘notes, observations and reflec- 
tions’’ suggest the coloring naturally given 
by a historian, who tho of judicial tempera- 
ment and station, had been, wirtute officit a 
leading actor in ‘‘the Proceedings,’’ whose 
publication he thus justifies in his “‘Intro- 
duction”’: 

“But there were two motives which 
Weighed much; the one, that those who 
had not the opportunity of seeing and 
hearing, might judge of the justice of the 
proceedings, from the state of the case 
being laid before them; for there had 
been some wanton, wrong-headed persons 
amongst us, who took the liberty to arraign 
the justice of the proceedings, and set up 
their private opinions in superiority to the 





court and grand jury; though God knows 
(and all men of sense know) they could not 
be judges of such matters; but, neverthe- 
less, they declared with no small assurance 
(notwithstanding what we saw with our 
eyes, and heard with our ears, and ever. 
one might have judged of by his intellect:, 
that had any) that there was no plot at al!' 
The other was that from thence, the peopl 
in general, might be persuaded of th 
necessity there is, for every one that has 
negroes, to keep a very watchful eye over 
them, and not to indulge them with to: 
great liberties, which we find they make 
use of to the worst purposes.”’ 

By the “additional evidence’’ the autho: 
hopes to withstand, if not convince, those 
““wrong-headed persons,” the doubting 
Thomases of his day, men ‘from Mis- 
souri’”’ who must be shown everything, or 
they will not believe it. Suffice it to say 
it is merely cumulative and could serve 
only to confirm both sides in their existing 
opinions. There were fires and thefts in 
abundance, no doubt, of which negroes 
were guilty; but the ‘great conspiracy ’’ of 
hundreds of whites and negroes to burn the 
city and murder its inhabitants is not 
proven by reliable testimony. 

From the lists of names, it appears that 
the total number arrested was 174. Whites, 
20; negroes, 154. Executed, 35: whites, 4; 
negroes, 31, at the dates and in the man- 
ner shown in the following table. Pardoned, 
5 whites. Transported under commu- 
tation, 60 negroes, 3 to Newfoundland, 
the others to the West Indies and Mad- 
eiras. Discharged, 43; whites, 10; negroes, 
33. Of these indicted 10 were “‘not found,’, 
whites, three; negroes, 7; while 74 negroes’ 
and two whites are reported as having 
confessed connection with the conspiracy. 

Astonishment at the rise, course and 
result of this Reign of Terror may be some- 
what assuaged by recalling that in 1740 the 
population of New York was only about 
10,000 of which, say 2,000 were negroes; 
that reports of recent plots of arson and 
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LIST OF WHITE PERSONS CONVICTED. 


John Hughson, Alehouse keeper, 


Executed, June 12, 1741 
Sarah Hughson, his wife “ “ 6 6 
Margaret Kerry, Harlot “ “ « 6 
John Ury, Priest “ August 29, 1741 





LIST OF NEGROES EXECUTED. 





Negroes | Owners Hanged 
Cxsa | Vaarck May II, 174! 
Cato |Joseph Crowley June 16 
Cat |John Shurmur July 3 
Cato or Toby — | John Provoost June 16 
Fortu J. Vanderspiegle June 16 
Fortune ‘Capt. Walton July 18 
Frank Henry Ryker July 18 
Gallo |H. Rutgers July 18 
Harr Mrs. Kipp July 3 
Othei \J. DeLancey July 18 

(Chief Justice) 
Princ (John Auboyneau ‘|May 11 
Prince Anthony Duane July 3 
Quac! John Walters July 18 
Toney John Latham July 3 
Tom Bradt Mar. 13, 1742 
Venturt \Cornelius Tiebout (July 18, 1741 
Wan or Juan |Capt. Sarly August 15 
York Peter Marschalk July 3 

Negroes Owners 3urned 
Alban) \Mrs. Carpenter June 12, 1741 
Ben \Capt. Marshall June 16 
Cuffee |A. Philipse, Esq. May 30 
Curacoa Dick [Cornelius Tiebout /|June 12 
Cuffee |Lewis Gomez June 9 
Cesar |Benjamin Peck June 9 
Cook |Gerardus Comfort (June g 
Francis |Joseph Bosch |June 12 
Harry (Doctor) |J. Mizreal, L. I. \July 18 
Quack |John Roosevelt |May 30 
Quash |H. Rutgers lJune 16 
Robin John Chambers |June 9 
Will |Anthony Ward |July 4 
Total 35 persons executed. 
murder in Carolina, Georgia and _ the 


West Indies had come to the city and re- 
ceived general credence; and that pend- 
ing this very inquisition Hackensack, a 
small neighboring village in New Jersey, 
had been subjected to numerous incendiary 
fires, causing the destruction of a dozen 
barns all attributed to negro slaves; and 
lastly that less than thirty years previous 
New York had itself had a similar experi- 
ence, the events of which are thus re- 
counted in a foot note of the present volume: 





“There was a rising of the negroes in this 
city, in the year 1712. On the 7th of 
April, about one or two o’clock in the 
morning, the house of Peter Van Tilburgh 
was set on fire by the negroes, who being 
armed with guns, knives, etc., killed and 
wounded several white people as they were 
coming to assist in extinguishing the flames. 
Notice thereof being soon carried to the 
fort, his excellency, Governor Hunter, or- 
dered a cannon to be fired from the ram- 


‘parts, to alarm the town, and detached a 


party of soldiers to the fire; at whose ap- 
pearance those villains immediately fled, 
and made their way out of town as fast as 
they could, to hide themselves in the 
woods and swamps. In their flight they 
also killed and wounded several white 
people; but being closely pursued, some con- 
cealed themselves in barns, and others 
sheltered in the swamps or woods, which 
being surrounded and strictly guarded till 
the morning, many of them were then taken. 
Some, finding no way for their escape, shot 
themselves. The end of it was, that after 
these foolish wretches had murdered eight 
or ten white people, and some of the con- 
federates had been their own executioners, 
nineteen more of them were apprehended, 
brought upon their trials for a conspiracy 
to murder the people, &c., and were con- 
victed and executed; and several more 
that turned evidences were transported.”’ 
The grand inquest of 1740-41 was begun 
March 1, by magistrates and officers, to 
detect and punish the perpetrators of the 
Hogg’s robbery on the night before, in 
which divers goods and coins and other 
precious metals were stolen from a store by 
negroes and turned over to one John Hugh- 
son, a shoe-maker and ale-house keeper. 
During this investigation, and in the course 
of about two weeks, a half dozen fires oc- 
curred in the city, all of which were sus- 
pected, and some proven to be of negro 
origin. This produced a contagion of dread 
and alarm which caused the arrest and com- 
mittal of many not already in jail and a 
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consultation of the magistrates, one feature 
of which is thus reported by the author: 

“The judges associated to them the 
several gentlemen of the law that were in 
town, viz: Messieurs Murray, Alexander, 
Smith, Chambers, Jamison, Nicholls and 
Lodge, in order to consult about this matter, 
and come to some resolution upon the 
emergency. The result of the meeting was, 
those gentlemen unanimously agreed to 
bear their respective shares in the fatigue 
of the several prosecutions, and settled 
among themselves the part each should 
take.” 

The accused were thus left -without 
counsel for defense, and compelled to rely 
for justice upon the fairness of an excited 
community and prejudiced court. The regu- 
lar term of court assembled in April, and the 
author gives this description of its business: 

“The parties accused of the conspiracy 
were numerous; and busness by degrees 
multiplied so fast upon the grand jury, 
which bore the burthen of this inquiry, 
that there would have been an immediate 
necessity for others to have lent a-helping 
hand in taking examinations from the be- 
ginning, if the judges had not found it 
expedient to examine the persons accused 
upon their first taking into custody, whereby 
it seemed most likely the truth would bolt 
out, before they had time to cool, or oppor- 
tunity of discoursing in the jail with their 
confederates, who were before committed.” 

The author, in his Preface, gives the fol- 
lowing graphic outline of this feature of 
the proceedings: 

“All proper precautions were taken by 
the judges, that the criminals should be 
kept separate; and they were so, as much 
as the scanty room in the jail would admit 
of; and new apartments were fitted up for 
their reception; but more particular care 
was taken, that such negroes as had made 
confession and discovery, and were to be 
made use of as witnesses, should be kept 
apart from the rest, and as much from each 
other, as the accommodations would allow 





of, in order to prevent their caballing 
together; and the witnesses were alwzys 
examined apart from each other first, as 
well upon the trials, as otherwise, and then 
generally confronted with the perscns 
they accused, who were usually sent ‘or 
and taken into custody upon such exami- 
nations, if they were to be met wih; 
which was the means of bringing maay 
others to a confession, as well such as were 
newly taken up, as those who had long he- 
fore been committed, perhaps upon sligh er 
grounds, and had jnsisted upon their inio- 
cence; for they had generally the cunniig 
not to own their guilt till they knew th ‘ir 
accusers.” 

The author’s comment upon this part of 
the grand inquest will be appreciated »y 
recalling that most of the negroes wire 
recent importations from the West Indivs, 
or from Africa. He says: 

“The trouble of examining criminals in 
general, may be easily guessed at; but the 
fatigue in that of negroes, is not to be con- 
ceived, but by those that have undergone 
the drudgery. The difficulty of bringing 
and holding them to the truth, if by chance 
it starts through them, is not to be sur- 
mounted, but by the closest attention, 
many of them have a great deal of crait; 
their unintelligible jargon stands them in 
great stead, to conceal their meaning; so 
that an examiner must expect to encounter 
with much perplexity, grope through a 
maze of obscurity, be obliged to lay hold of 
broken hints, lay them carefully together, 
and thoroughly weigh and compare them 
with each other, before he can: be able to 
see the light, or fix those creatures to any 
certain determinate meaning.” 

As proof that this method of the mayis- 
trates in- pursuing their inquest did not 
always result in conviction but sometimes 
the contrary, we have the following narra- 
tion and sententious reflections: ; 

“At first Cork (English’s negro) was 
brought by mistake instead of Patrick, 
and Peggy declared, he was not English’s 
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ne“ro which she meant; Cork was unfor- 
turately of a countenance somewhat ill- 
fa, oured, naturally of a suspicious look, 
an! reckoned withal to be unlucky too; 
hi: being sent for before the magistrates 
in such a perilous season, might be thought 
su ‘icient to alarm the most innocent of 
thm, and occasion the appearance of their 
bei.g under some terrible apprehensions; 
but it was much otherwise with Cork, and 
notwithstanding the disadvantage of his 
na‘ural aspect, upon his being interrogated 
erning the conspiracy, he shewed such 
a cheerful, open, honest smile upon his 
countenance (none of your fictitious hypo- 
critical grins) that every one that was by, 
and observed it (and there were several 
in the room) jumped in the same observa- 
tion and opinion, that they never saw the 
fellow look so handsome: Such an efficacy 
have truth and innocence, that they even 
reflct beauty upon deformity!” 


im 


coi 


low evidence of this kind, implicating 
other persons, was obtained may be inferred 
from the concluding paragraphs of the 
judge’s sentence of the two negroes first 
tried: 

“And as it is not in your powers to make 
ful! restitution for the many injuries you 
have done the public; so I advice both 
of you to do all that in you is to prevent 
further mischiefs, by discovering such per- 
sons as have been concerned with you, in 
designing or endeavoring to burn this city, 
an’ to destroy its inhabitants. This I am 
fully persuaded is in your power to do if 
you will; if so, and you do not make such 
discovery, be assured God Almighty will 
punish you for it, though we do not: there- 
fore I advise you to consider this well, 
an! I hope both of you will tell the truth. 

‘And now, nothing further remains for 
me to say, but that you Caesar, and you 
Prince, are to be taken to the place from 
whence you came, and from thence to the 
piece of execution, and there you and each 
of you, are to the hanged by the neck until 





you be dead. And I pray the Lord to 
to have mercy on your souls.” 


These negro burglars and their white 
harborers had been arrested for theft, and 
soon after the meeting of court the negroes, 
Prince and Caesar, for this crime, and the 
three whites, Hughson and wife and their 
prostitute lodger, Peggy Kerry, for felonious 
receiving, were indicted, tried and con- 
victed and sentenced to be hanged. The 
negroes were promptly executed; but the 
whites were held over, indicted, and tried a 
month later for the conspiracy to burn the 
city, and were convicted and sentenced to 
to be hanged for it and were duly executed. 
They protested their innocence and ignor- 
ance of any conspiracy, but confessed their 
guilt of receiving stolen goods, and that 
they deserved death for that felony. 

The nature of the prosecution, not unlike 
that of Sir Walter Raleigh by Attorney 
General Bacon, may be inferred from the 
following extract from the speech of Mr. 
Attorney General Bradley: 

‘“‘Gentlemen, such a monster will this 
Hughson appear before you, that for the 
sake of the plunder he expected by setting 
in flames the king’s house, and this whole 
city, and by the effusion of the blood of 
his neighbors, he, murderous and remorse- 
less he! counselled and encouraged the 
committing of all these most astonishing 
deeds of darkness, cruelty and inhumanity. 
— Infamous Hughson! 

“Gentlemen, This is that Hughson! whose 
name and most detestable conspiracies will 
no doubt be had in everlasting remembrance 
to his eternal reproach; and stand recorded 
to latest posterity.— This is the man! — 
this that grand incendiary!—that arch 
rebel against God, his king, and his coun- 
try! — that devil incarnate, and chief agent 
of the old Abaddon of the infernal pit, 
and regions of darkness.” 

What wonder that his body was hanged 
in chains after death ! 

The negroes first convicted of the con- 
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spiracy were Mr. Roosevelt’s Quack and 
Mr. Philipse’s Cuffee; on whose trial was 
disclosed the oath-bound conspiracy for 
arson and murder, which was afterward 
the theory accepted and pressed at every 
trial. The keenness of the pursuit for 
evidence (?) of this plot appears from the 
vivid account of their execution on the day 
following their conviction: 

“This day (30 May) Quack and Cuffee 
were executed at the stake according to 
sentence. ' : 

“The spectators at this execution were 
very numerous; about three o’clock the 
criminals were brought to the stake, sur- 
rounded with piles of wood for setting 
fire to, which the people were very impatient 
to have done, their resentment being raised 
to the utmost pitch against them, and no 
wonder. The criminals shewed great terror 
in their countenances, and looked as if 
they would gladly have discovered all 
they knew of this accursed scheme, could 
they have had any encouragement to hope 
for a reprieve. But as the case was, they 


might flatter themselves with hopes: they 
both seemed inclinable to make some 
confession; the only difficulty between 


them at last being, who should speak first. 
Mr. Moore, the deputy secretary, under- 
took singly to examine them both, endea- 
voring to persuade them to confess their 
guilt, and all they knew of the matter, with- 
out effect; till at length Mr. Roosevelt came 
up to him, and said he would undertake 
Quack, whilst Mr. Moore examined Cuffee; 
but before they could proceed to the pur- 
pose, each of them was obliged to flatter 
his respective criminal that his fellow suf- 
ferer had begun, which stratagem prevailed: 
Mr. Roosevelt stuck to Quack altogether, 
and Mr. Moore took Cuff’s confession, and 
sometimes also minutes of what each said; 
and afterwards upon drawing up their con- 
fessions in form from their minutes, they 
therefore intermixed what came from each.” 

John Ury was the last person tried and 
convicted (July 29) and executed (August 








29) as the result of this gruesome inque:t. 
The other three white convicts, Hughson 
and wife and Peggy Kerry, were of the 
criminal class, and convicted of a crime, 
the body of which was proven by the clear- 
est evidence, the fruits of it found in thcir 
possession, and they guilty by free con- 
fession; moreover they harbored negriovs 
contrary to law, and often received thcir 
stolen property. But Ury was not of this 
class, and protested his innocence to te 
very last. He was an itinerant pedagos 
and preacher, and believed to be a Romen 
Catholic priest, some said a non-jur: 
which he neither admitted nor deni 
Three witnesses swore positively to his 
active connection with the negro plot to 
burn and murder, but with his latest worc's 
Ury protested that he never knew them till 
his trial. 

An extraordinary piece of evidence, seri- 
ously offered, ‘“by way of inducement and 
illustration of what is strictly evidence”’ 
with ‘‘some authorities out of State trials,’’ 
and admitted by the Court, was a letter from 
General Oglethorpe of Georgia to Lieuten- 
ant-Governor Clarke conveying intelli- 
gence ‘‘that the Spaniards had employed 
emissaries to burn all the magazines and 
considerable towns in English North America 

. and that for this purpose many priests 
were employed, who pretended to be physi- 
cians, dancing masters, and other kinds of 
occupations, etc., etc.” 

Ury was indicted as a conspirator to 
burn the city, etc., and also “for being an 
ecclesiastical person, made by authority 
from the See of Rome, and coming into 
and abiding in the province, etc.,’’ and 
conviction came on the last wave of the 
high tide of fear and prejudice. Another 
negro is reported as convicted in March, 
1742, for arson committed in the month 
next previous, and as the last spasm of 
popular excitement over “the conspiracy’; 
but Ury was the last victim of the epidemic 
of 1741, which had swept guilty and inno- 
cent together to the gallows and the stake, 
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all from a low tavern and base occupants, 
a slave population of alien race, a colony 
in dread of a repetition of events in sister 
colonies and a passionate prejudice against 
Rome. 

Many little features of professional 
interest are recorded in this ‘‘ Journal of 
Proceedings ’’ which are worth noting : 

1. The entire panel of grand jurors at 
this bloody assizes of 1841, seventeen in 
number, are recorded as ‘merchants.”’ 

2. The court was held by three justices, 
or by any two or one of them present, the 
highest usually acting as the mouthpiece 
of the Court. 

3. The form then used of putting jurors 
to a prisoner, which still prevails in some of 
the older states, was as follows: 

“These good men that are now called 
and here appear, are those which are to 
pass between you and our sovereign lord, 
the King, upon your life or death; if you 
challenge any of them, you must speak as 
they come to the book to be sworn, and 
before they are sworn.” 

4. When a case was called for trial the 
following form or procedure, suggestive of 
present Canadian formule, was observed: 

Clerk in court. “Cryer, make procla- 
mation.” 

Cryer. “O yes! Our sovereign lord and 
king doth strictly charge and command all 
manner of persons to keep silence upon 
pain of imprisonment.” 

Cryer. ‘‘If any one can inform the king’s 
justices, or Attorney-General for this prov- 
ince, or the inquest now to be taken on be- 
half of our sovereign lord the king, of any 
treason, murder, felony, or any other mis- 
demeanor committed or done by the pris- 
oners at the bar, let them come forth, and 
and they shall be heard, for the prisoners 
stand upon their deliverance.”’ 

5. Amongst the many lingoes of the 
polyglot population of New York was one 
called by the author ‘female Dutch”’ in 
which appears a conjugal letter with the 
address —‘‘Beminde Man Johannis Romme.”’ 











Historians, commenting upon the events 
of this annus sanguinarius in New York, 
have attributed the epidemic to divers 
causes combining to produce it, each press- 
ing the one most apparent from his point 
of view. To Dr. Wilson occurs, as a cause 
of the popular alarm, the “uprisings of 
slaves’? in other colonies and the West 
Indies, and specially the ‘‘plots of murder 
and burning” in Georgia and Carolina, 
devised by the Spaniards of Florida, and 
executed by insurgent negroes, aided by 
hostile bands of Indians. Mr. Hildreth 
speaks of the episode as a ‘‘cruel and 
bloody delusion less notorious, but not 
less lamentable than the Salem Witchcraft,” 
and says, ‘‘the war and the religious excite- 
ment then prevailing tended to inflame 
the hot prejudices against Catholics.”’ Mr. 
Roberts in the ‘‘American Commonwealth” 
refers to “‘superstitution and frenzy... 
popular suspicion and fear... inspired 
and rewarded testimony and _ religious 
fanaticism’’ as combining to produce the 
“tragedy of judicial madness which was to 
stain the records of the colony.’’ Senator 
Lodge attributes it to ‘‘a spirit of dread and 
fierce hatred toward the Roman Catholics’’ 
and ‘“‘a normal suspicion and dread of the 
servile class in a slave holding province’? — 
adding the moralistic anachronism “for, the 
sense of awful wrong inflicted can never be 
separated from the lurking fear that retri- 
bution is at hand.” Obviously he forgot 
that eighteenth century Dutch provincial 
communities were not subject to such 
nineteenth century Anglo-Saxon sentiments 
on negro slavery; and it is not currently 
reported or commonly believed that New 
York was ever consciously and preceptibly 
prodded by the New England conscience. 

But all these contributing causes were 
co-operating under conditions peculiarly 
favorable for spreading the net of the law 
so as to catch innocent as well as guilty. 
Here was a seaport city with a mixed pop- 
ulation, many transient and floating; two 
disreputable taverns, where blacks and 
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whites consorted in illegal association and 
promiscuous cohabitation, the keepers 
making gain out of their crime, and stimu- 
lating their mongrel patrons to repeat and 
extend their felonious practices. The 
negroes would steal and the whites receive 
and hide, and all would make profit which 
all wished to augment. Methods were 
discussed, and, heated with spirits unlaw- 
fully obtained, the worst of the negroes 
talked about arson and murder as a means 
to the increase of spoils. Others present 
may have heard them without dissent. 
Mary Burton, Hughson’s bound girl, over- 
heard them, but had no motive to betray 
the speakers, or her coarse. and vicious 
master, till she was promised freedom and 
reward. Meanwhile the fires occurred, and 
she disclosed first the larcenies and felon- 
ious receiving, and later the negro talk 
about arson and murder, attributing it to 
the guilty parties. More fires occurred 
and excitement rose to fever heat; under 
its contagious influence. Mary gave the 
names of other negroes who frequented 
the taverns and perhaps heard and partici- 
pated in the talk about burning and murder. 
All this course of conduct was contrary 
to law, not only the larceny and receiving, 
and the prostitution and miscegenation, 
but also the assembling of the negroes in 
the night time, the sale or giving spirits to 
them, and even the harbouring of them at 
the taverns. Conditions more evil than 
these, more favorable for plot and con- 
spiracy are hardly conceivable; and the 
occurrence of the fires was confirmation 
strong as proof of holy writ to the threat- 
ened community. Then came the con- 
fessions of both negroes and whites — ob- 
tained howsoever they might have been, 
they were credited. Under fear or hope of 
reward, each one confessing named some 
new victim whom Mary could remember or 
identify as a frequenter of the tavern at the 








and she was cor- 
roborated by the tavern keeper’s daugh‘er, 
and by a soldier who was an occasional 
visitor and member of the motley gat er- 


unlawful assemblages; 


ings. And thus, until Ury was hanged 
the community was convinced of the ¢ iilt 
of all who were accused by these witnes es, 
whereas it is not probable that more t) an 
a dozen or a score all told, white and bla->k, 
Were participants in even the loosely c n- 
ceived design of plunder concoted aro. nd 
the table of the alehouse. Certain it is 
that no more stimulating hot-bed of ‘ce 
and crime can be found than public hou es 
like Romme’s and Hughson’s, where m¢ a- 
bers of both races and sexes consort’ «1d 
associate upon terms of equality and in‘i- 
macy; and there is little wonder that in 
such houses of ill-fame the Knickerbock: rs 
believed were hatched plots for their own 
complete undoing by larceny, robbery, 
arson and murder, the first three of wh'-h 
Were actually committed with alarming 
frequency in their midst. 

In fine: It was not a prosecution for any 
imaginary crime or superstitutious offence, 
but for acts criminal under every code of 
laws, ancient and modern. It was not the 
exercise of mob violence but the regular 
and orderly course of procedure by the law- 
fully constituted tribunals of justice exe- 
cuting the harsh and cruel laws of the 
eighteenth century, in letter and spirit not 
uncommon to the era. It was not brutal 
tyranny of monarchy or anarchy crushing 
out freedom or innocence or decency; it 
was the resolute act of substantial and 
virtuous citizens in organized defence of 
property and life, executing law not only 
in reason and moderation upon the vicious 
and guilty, but in prejudice and passion 
upon some who were not proven guilty, but 
were victims of popular suspicion and dread, 
under the barbarous laws of that period. 


KNOXVILLE, TENN., January, 1908. 
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“YROUGHOUT the whole of the 
month of December, 1901, the Court 


of t - First Instance for the First Judicial 
Dist ct of the Philippine Islands had been 
in «:traordinary session in the town of 
Ilage1, in the province of Isabela, trying 
an «.i1 man and his three sons, natives, 


char. -d by certain Spaniards of Ilagan with 
havi: * murdered an officer of the Spanish 
army at that place during the second phase 
of th. last insurrection against Spain, that 
is to say, the uprising which occurred in 
1898. as soon as the Filipino people had 


been informed and believed that Admiral 
Dewey and the American land forces about 
Mani’: were co-operating with Aguinaldo 
for ti.c purpose of enabling the people of 


the Philippine Islands to throw off the 
Spanish yoke and gain their independence. 
Beside the necessity for concluding this 
trial {> open court, on the China Sea coast 
of Luzon, two hundred miles from Ilagan, 
on the first Tuesday in January following, 
the case itself was one which any American 
woul have been glad to be able to avoid 
trying, and, that being impossible, glad to 
finish at the earliest practicable moment. 
It was claimed by his countrymen, the 
prosecutors, that the deceased had been put 
to death under circumstances of revolting 
cruelty, but even if this were so, it seemed 
not unlikely that the deceased himself had 
under the Spanish regime perpetrated cruel- 


ties equally revolting upon kinsmen and 
friends of the defendants. The trial was 
begun, and we proceeded “full speed 
ahead.” After disposing of great clouds of 


Witnesses, the end was at last reached. The 
defendants were probably all guilty, but 
the evidence introduced admitted of a 
reasonable doubt as to the old man and one 
of t.e boys. The other two were convicted. 


> 


As soon as sentence was pronounced, Mr. 





THE CAPTAIN OF THE QUARTERMASTER’S LAUNCH 
By James H. 





BLount. 


Brower (the court stenographer) and the 
undersigned hurried out of the court room 
down to the river landing, where a steamer 
was waiting for us. Our servants and bag- 
gage were already aboard, and as soon as 
we arrived, the ropes were hauled in, and 
away we went, racing against time to reach 
the other end of the circuit, two hundred 
miles away, so that court might open there 
on the date fixed by law. From Ilagan to 
our destination, Laoag, the town we called 
home, was one hundred and ten miles 
down the river to the sea, and thence 
ninety miles by sea. The river boat solved 
the problem as far as the mouth of the 
river. In fact, that being the rainy season, 
and the river being swollen and swift, we 
traveled those one hundred and ten miles at 
a most dizzy rate. We had gotten through 
the session of the court convened to pub- 
lish the verdict in the case above men- 
tioned by ten o’clock in the morning. So 
that we must have pulled out from Ilagan 
not later than ten fifteen. Yet before 
sundown we hove in sight of Aparri, the 
town at the mouth of the river, and be- 
fore dark were tied up to the steamer’s 
dock at that place. 

In those days there was no regular sys- 
tem of transportation for employeés of the 
civil government. - The only efficient means 
of transportation was that possessed by 
the military authorities. I had written to 
the civil authorities at Manila some time 
before, urging that some regular and re- 
liable means of travel be furnished us up 
our way, and received a reply stating that 
it was their purpose to do so as soon as 
practicable, so that we might be independ- 
ent of the military. The letter from Manila 
added: ‘In the meantime I would suggest 
that if you find a military boat going your 
way you say, in your blandest tones, ‘ please 
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sir let me go along.’’’ Be it understood 
that the military authorities were not 
always enthusiastic to help the civil folk. 
In fact they rather resented the setting up 
of civil government at all: First, because 
they thought the country was not ready for 
it, and second because it involved giving 
up power. The writer can not resist the 
temptation in this connection to quote the 
opening passage of the first report of the 
Taft Commission, which is permeated with 
the same humorous serenity that charact- 
erizes the message from Manila to the 
undersigned quoted above: 

“The commission arrived in Manila on 
January 3d, last, was courteously received 
by Major-General Arthur MacArthur, the 
military governor, and after about a month 
was furnished with comfortable quarters. 
(The italics are the writer’s.) 

It is human nature to enjoy the pos- 
session of power, and difficult to enjoy 
giving it up. 

Just as the river steamer was tying up 
to her wharf at Aparri, Mr. Brower, who had 
been scanning the harbor in the hope of 
seeing some army boat, or tramp steamer, 
or other means of sea transportation, spied 
a row-boat coming from a launch which lay 
at anchor in the middle of the stream. In 
the stern was a white man with a gold 
braided cap. As he. came along side we 
asked him which way he was bound. As 
luck would have it he was going our way. 
His vessel was a launch belonging to the 
quartermaster’s department of the army. 
He expected td leave Aparri for the same 
place we were going to as soon after mid- 
night as the state of the tide would permit, 
probably between three and four o’clock in 
the morning. He was the captain of the 
launch, that is to say, he was an employée 
of the quartermaster’s department and in 
charge of this launch. At any rate he was 
the master of the. vessel. I stated the 
situation in a few words and asked if he 
could take us with him. He very promptly 
and cordially consented, adding that we 





were at liberty to go aboard at any time. 
He would be glad to have us along. 

We had, among other impedimenta, two 
heavy boxes of books, to say nothing of 
If we should avail ourselves of 


our trunks. 
the, help of the crew of the river steamer at 
once, before they went ashore, we wouwld 
be able to get our effects aboard the laui~h 
with a minimum of inconvenience and a 
maximum of speed. The captain of tie 
river boat had very kindly volunteered ‘o 
have our stuff transferred to the launc 4. 
So, directing Mr. Brower to take the serv- 
ants with him, and accompany our pro)- 
erty aboard the launch, and wait for ; 
there, I went ashore to see some friends 
the 16th Infantry who like myself h: 
served during the war in the volunt 
army. Upon learning of our plan to pro 
ceed from Aparri to Laoag on the lit 
quartermaster’s launch above referred 
they rather chilled my enthusiasm abou 
the supposed ‘“God-send” by declaring 
that the boat was sadly in need of repair 
and was practically unseaworthy, that 
was very doubtful if she could live in t!. 
rough waters where the China Sea and the 
Pacific Ocean meet (off the northweste 
coast of the island of Luzon). They meant 
off Cape Bojeador, a rocky headland some 
sixty miles from Aparri, which experi- 
enced seafaring men who know both places 
consider as dangerous as Hatteras. They 
urged to be allowed to send out to tlie 
launch and bring our effects ashore, so that 
we might wait until some safe method of 
transportation should turn up. I would 
not consent, but my peace of mind was 
sorely disturbed. Thereafter,. in walking 
about the town, I met the captain of the 
port, who corroborated the gruesome state- 
ments of my friends of the 16th Infantry. 
This was almost too much. About that 
time the captain of the quartermaster s 
launch hove in sight. I went down thie 
street to meet him. He was a perfect 
Mark Tapley, the sunshiniest of indivi'- 
uals. Upon hearing the derogatory state- 
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ments which had been made concerning 
his boat, he smiled condescendingly, as if 
in good-natured pity for the land-lubbers 
who had spoken disparagingly of his noble 
shir), and assured me that she was as sound 
and safe as anybody could wish, and that 


there was no danger whatever involved in 
the proposed journey. The fellow seemed 
to be so entirely certain about the sea- 
worthiness of the launch, that my fears 
were dispelled as the mist before the sun- 
shine. Certainly his life was as valuable to 


him as mine was to me. Besides, our bag- 
gage had already gone aboard the boat in 
question, and it was too much trouble to 
go to work and have it lugged ashore. 
Again, there was the prospect of being able 
to open court at Laoag on the date fixed by 
law. Fortified by these reflections I re- 
turned to my military friends and dined 
with them. Their jesting advice that their 
guest make his will before departing evoked 
no merriment from the object of the jest, 
but only a rather forced smile. The fact 
was that harrowing doubts had begun to 
arise in my mind as to the soundness of 
the judgment of the captain of the quarter- 
master’s launch. However, the die was 
cast. Pride prevailed over prudence. The 
program for departure would stand as 
fixed. The only graceful thing to do was 
to “keep a stiff upper lip,”’ and take the 
chances. During dinner, one of the visitor’s 
ex-comrade-in-arms, who seemed to be the 
wag of the mess, in proposing the health 
of the guest regretted that said guest could 
not have died gloriously in some one of the 
battles of the late war, leading a charge or 
otherwise gracing the name and uniform of 
his country, instead of finding a watery and 
ignominious grave through accepting the 
advice of a quartermaster’s clerk who knew 
nothing whatever about ships or navi- 
gation. This last suggestion was rather 
Startling. Mr. ‘‘Mark Tapley” had not 
mentioned during our interview of the 
afiernoon the circumstance that he was 
innocent of any knowledge of navigation. 








Nevertheless, it was too late to back out 
now. Though heartily sorry of the deter- 
mination to go on that launch, I was re- 
solved neither to admit nor betray the 
fact. It is all right to have ‘‘cold feet” if 
you had rather die than show it. 

After the cigars and coffee, a young 
officer who had been ringleader in the 
bantering, drove the departing traveller in 
his carromata down to the water-front, 
where the launch’s boat was waiting. He 
and I had been in more than one campaign 
together during the insurrection, so he 
surely would not laugh if asked to take the 
numbers of the checks I had with me, that 
they might be established in the event of 
accident. He did not laugh then. But 
afterward, he always referred to the cir- 
cumstance (he had been a lawyer before 
going into the army) as the making of my 
nuncupative will. After we had exchanged 
good-bye, the boat pulled away into the 
gloom of the blackest night imaginable, in 
the direction of the faint and distant twink- 
ling of the lights of the quartermaster’s 
launch. Upon going aboard the captain of 
the launch and Mr. Brower were discovered 
in the cabin, telling each other the stories of 
their respective lives. It seemed that the 
“Captain”? had at one time served a five 
year enlistment as a soldier in the army 
and after that had been with a circus. 
Once upon a time the parachute man of the 
circus got drunk at the most inopportune 
time possible, namely, just as a crowd was 
gathered, pursuant to the advertisement, 
to see the balloon ascension and customary 
subsequent descent of the balloonist with 
the parachute. The manager of the circus, 
in passing through the dressing room, 
hurriedly remarked the deplorable crisis 
to those present. The ‘Captain’’ very 
promptly threw himself in the breach — 


came to the rescue —and said: ‘‘ What is 
the matter with me going up in the balloon?”’ 
Said the manager: ‘‘Are you game to do 


it?’”’ Said the ‘‘Captain”’: ‘‘Sure.’”” Where- 
upon, the manager took the young fellow 
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at his word. He then went out amongst 
the crowd and took up quite a collection 
for him, and the lad started up in the 


balloon according to his promise. After 
rising to a height sufficient to sustain the 
prestige of his employers, the circus owners, 
he cut loose the parachute and shot earth- 
ward. But the parachute, instead of open- 
ing, went shooting through the air as fast 
as the attraction of gravity required. He 
shot downward a sheer one hundred feet 
perhaps. At last the thing opened, and he 
breathed a little more easily. Asked the 
question how he managed to hang on be- 
tween the time he cut loose from the balloon 
and the time the parachute ‘opened he 
said: ‘“‘Oh! just a little grip and a little 
grit.” Very little time had elapsed after 
the opening of the parachute before there 
sprang up a breeze from the east. (This 
incident happened at Portland, Oregon.) 
Unless something were done, this breeze 
would ultimately carry him out to sea. 
At last he came directly above and within 
about sixteen feet of a slate gable roof. 
He could see that the house to which this 
roof belonged was surrounded by a soft, 
green lawn. Our hero decided that it was 
a case of now or never for him. He felt 
that he could drop, strike the gable roof, 
and carom thence to the green lawn. This 
he did successfully, without breaking any 
bones, falling in such a way as to just miss 
the fence, one of its spear points piercing 
his coat-tail. 

This was the man whose judgment I 
was taking against the advice of an experi- 
enced navigator, to wit, the Captain of 
the port of Appari, and against the advice 
of the officers of the 16th Infantry. How- 
ever, it was too late, and too much trouble, 
and too ridiculous to turn back now. 

Next morning we weighed anchor before 
daylight and that afternoon sighted Cape 
Bojeador. About this time the wind began 
to freshen, then blew harder, and finally 
rose to a gale. The wind would lash the 


waves fiercely, and as the foam broke on 








their crest, would spit it horizontally in 
a white sheet, until, within a very sh«:t 
space of time, the sea was as angry a mé‘s 
of foam as one would care to beho’). 
The velocity of the wind increased, as «‘d 
also the size of the waves. When we h d 
sighted Bojeador, we were headed sout :- 
ward and stood off shore only about for 
miles. The wind which now held us n 
the hollow of its hand was from the nort 
east. Within a comparatively short spa 
of time we must have been blown in 
southwesterly direction some twenty mi! 
from land. As we had what is called 
“‘following’’ sea, great waves began | 
break over the poop-deck from time 

time. Brower and TI soon became t 
seasick to suffer much agony in the way 
apprehension about whether or not ti: 
vessel would go down. We were bot 
prone on the cushions of the cabin. ‘1 
this day we can both recall the despe:- 
ate throbbing of the engines of the littic 
launch, as she bravely struggled up tie 
slope of each successive wave she had io 
climb. If she fell back in the trough of 
the sea, of course we would be swampei. 
Time after time, continuously for perhaj)s 
a half hour, we would feel the quivering 
of each ascent, and breathe a bit easier «s 
she reached the crest of the wave and 
started downward. In the midst of this 
trying situation, when it was of course 
quite uncertain as to whether or not we 
would come out of it, our sunshiny frien:, 
the young man in charge of the boat, 
would walk in to see us from time to time, 
still serene, and say a pleasant word or two, 
actually grinning the while. At last thie 
fury of the storm abated. As soon as 
his duties would permit, the ‘‘ Captain” came 
into the cabin to chat for a few minutes. 
While it would be unkind, if not unjus', 
to say that the man did not have sense 
enough to be afraid, he certainly was 
absolutely devoid of any sense of fear. He 
remarked, smilingly, like a man makiny 
some slight admission about a favorit 
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horse; ‘‘I wll acknowledge one thing, 
Judge. You recall about twenty minutes 
ago when those big waves were breaking 
over the poop? Well, the hatches were 
battered down, but they were not entirely 
wate:-iight. If a few more of those waves 
had :iruck us, the water would have gotten 
in th engine room and put out the fires, 
and, while we would have come through 
all richt in the end, I’ll admit that for a 
while we’d have been out of luck.” 


Thick of it, kind reader! Twenty miles 
out «t sea, off a cape as dangerous as 
Hatteras, in a sixty-foot launch sadly 
needi' = repair, in a heavy gale, with the 
fire is the engines out! And yet this 


young scrapegrace having the impudence 
to grin at us and admit that if certain 
additional calamities had happened, we 
would, for a while, have been “out of luck!” 

This re-incarnation of Mark Tapley then 
told us that when he had gone up the 
coast « day or two before, he had met with 








much worse weather than on this trip; 
that during the worst of it, the native 
crew had abandoned their several posts 
and gathered around the capstan to concen- 
trate all their energies in panic-stricken 
prayer. Whereupon he had picked up a 
belaying pin and hit one of them in the 
head with it, knocking ‘him down. By 
this means, together with a promise of like 
treatment for the rest in the event of dis- 
obédience, he made them return to their 
several posts of duty. At the time, and 
until the emergency was over, he did not 
know or worry about whether the man he 
had struck was dead or not. However, it 
turned out that he had only been knocked 
senseless, and was not seriously hurt. 

It is hardly necessary to add that in our 
travels around the circuit of the First 
Judicial District, we did not again avail 
ourselves of the hospitality of the captain 
of the Quartermaster’s launch. 

Macon, Georgia, February, 1908. 
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JAMES BRADLEY THAYER 


The publication of the collection of essays 
by the late Professor Thayer, which we have 
deemed deserving of especial notice in this 
issue, will recall to his many former pupils a 
grateful memory of that scholarly gentleman 
which time cannot efface, and the editor wel- 
comes an opportunity to acknowledge his 
personal indebtedness to the patience and 
sympathy of his old instructor. Interest in 
this volume will be enhanced by the knowledge 
that its accurate annotations are the loving 
tribute of the author’s son, Mr. Ezra R. Thayer 
of Boston. 


A JUDICIAL ASSOCIATION 


The appellate and nist prius judges of Mis- 
souri have formed an association for the 
consideration of reforms in practice. The im- 
portance of this will hardly be realized in the 
smaller states where the judges come in fre- 
quent contact. It is not uncommon for a 
judge to express in an opinion his regret at 
an antiquated but well established precedent 
and his hope that the legislature will remedy 
it, but unless some ambitious officer of a local 
bar association assumes the duty, the sugges- 
tion usually is soon forgotten. Our over- 
burdened legislators exhaust their strength on 
the manifold social nostrums urged by enthu- 
siasts and have little time to consider reforms 
not forced upon their attention. The doctrine 
of separation of powers between the different 
departments of government which we carry 
to such extremes in this country often pre- 
vents the makers of laws from receiving the 
expert aid which could be afforded by those 
who define it. Yet executive officers recom- 
mend legislation. Why would it not be well 


if the judges could submit to the legislature 
an annual report recommending changes in 
the law. 





ESTABLISHED LAW 


The first part of Judge Sharswood’s li‘tle 
book on Legal Ethics attempts to define the 
duty of the lawyer to the public and dev: tes 
much time to what should be his attitude as 
a legislator or as a judge. Among other to: ics 
discussed is a clear and logical argument in 
favor of the doctrine of stare decisis, whiich 
might be read with profit by those who, to- 
day, are trying to force upon our courts the 
most important duties of government «nd 
who urge that when our legislators fail to 
properly reflect progressive popular sentiment, 
or on the other hand progress faster than the 
judges deem wise, the courts should mold the 
law according to their views by means oi a 
subtle refinement of precedents. Judge Shars- 
wood insists that certainty is of the greatest 
importance in business dealings and that this 
is impossible if the determination of law is to 
be made after the event by the court that 
hears the cause. Judicial legislation, he says, 
is retrospective and much worse than legisla- 
tive retrospection because it is ‘‘ invariably 
the precursor of uncertainty and confusion.” 
““ A decision in conformity to established pre- 
cedents is the mother of repose on that sub- 
ject; but one that departs from them throws 
the professional mind at sea without chart or 
compass. The cautious counsellor will be 
compelled to say to his client that he cannot 
advise. One cause is the general uncertainty 
to which it leads. Men will persuade them- 
selves easily, when it is their interest to be 
persuaded, that if one well-established rule 
has been overthrown, another, believed to be 
quite as wrong, and perhaps not so well forti- 
fied by time and subsequent cases, may share 
the same fate. Shall counsel risk advising his 
client not to prosecute his claim or defence, 
when another bolder’than he, may moot the 
point and conduct another cause resting upon 
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the same question to a successful termination? 
The very foundations of confidence and secur- 


ity are shaken. The law becomes a lottery, 
in which every man feels disposed to try his 
chance. Another cause of this uncertainty is 
more particular. A court scarcely ever makes 
an open and direct overthrow of a deeply 
founded rule at one stroke. It requires re-° 


peat. blows. It can be seen to be in danger, 
but not whether is is finally to fall. Hence it 
frequently happens that there is a sliding 


scale of cases; and when the final overthrow 
comes, it is very difficult to determine, whether 
any aid which steps of the process remain.” 


The author then lays this down as the legiti- 
mate province of jurisprudence, ‘“‘ To main- 
tain the ancient landmarks, to respect author- 
ity, to guard the integrity of the law as a 
science, that it may be a certain rule of decis- 
ion, and promote that security of life, liberty 
and property, which, as we have seen, is the 
great end of human society and government. 
Thus industry will receive its best encourage- 
ment; thus enterprise will be most surely 
stimulated, thus constant additions to capital 
by savings will be promoted; thus the living 
will be content in the feeling that their earn- 


ings are safely invested; and the dying be 
consoled with the reflection that the widow 
and orphan are left under the care and pro- 
tection of a government, which administers 


impartial justice according to established 
laws.”’ 


OUR CONTEMPORARIES. 


The American Law Register, which has be- 
come in recent years one of the ablest of the 
monthlies, edited under the supervision of the 
instructors of our leading law schools, begins 
this year with a frank announcement of its 
character as a school journal, and will hence- 
forth appear under the title of University of 
Pennsylvania Law Review. The system of 
undergraduate editorship will be continued. 

The Canadian Law Times has consolidated 
with the Canadian Law Review, which will 
henceforth appear under the title of The 
Canadian Law Times and Review, under the 
editorship of Mr. Charles Elliott, who has been 
editor of the Law Review from its foundation. 

Dr. Hannis Taylor is to retire from the 
editorship of the American Law Review. 





AMBULANCE CHASING 


Claims for damages on account of personal 
injuries brought against a street railway cor- 
poration have always been numerous on 
account of the many accidents which actually 
occur, and also because of the ease with which 
claims can be manufactured. 

This factor as an expense has grown largely 
within recent years. In the annual report of 
the Philadelphia Rapid Transit Company, the 
president particularly refers to the amount 
expended for the settlement of claims, which 
during the year ending June 30, 1907, cost 
$1,217,586.85, an increase of $236,266.32 in one 
year. In dealing with the item of expense the 
president makes the following comment: — 

‘“‘ This part of the business presents the most 
serious of the problems with which your 
management has to deal. Ten years ago 
two and one half per cent to three per cent of the 
gross receipts took care of the accident account. 
To-day it is approaching seven per cent, which 
is equivalent to a dividend of $2 a share upon 
the stock. 

“This increase is due largely to a new 
enterprise which has grown up, and which 
has been termed Ambulance Chasing. The 
slightest accident is hunted up and reported 
by runners in the employ of lawyers of doubt- 
ful standing, many of whom are briefless, 
except for this class of business, but who are 
most expert in preparing cases of this char- 
acter in such a manner that they will meet 
the requirements of the law and catch the 
sympathy of the jury. There are many 
physicians in league with these lawyers, whose 
testimony is of such a nature as to exaggerate 
the injury, and to show that any trouble the 
claimant may be suffering from might have 
been caused by the accident. 

“It is but a short step from an exaggeration 
of an injury to the manufacture of a claim, 
and there is no doubt that in many cases we 
have been forced to pay money in settlement 
of claims which have been absolutely unjust. 
This matter is receiving the most careful 
attention of your management. The new 
relations between the company and the city 
should go far toward correcting this evil. At 
the same time a determined effort will be made 
to break up the business of inciting and creat- 
ing fraudulent claims against the company.”’ 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the precedin: 
month and to new law books sent us for review 





Conducted by WiLL1am C. Gray, of Fall River, Mass. 





The result of the Hague Conference forms-the subject of leading articles in several 


the legal magazines reviewed this month. 


All express the opinion that much s ji 


work was done, although there is a popular tendency to depreciate it because unreas 
ably high expectations were not fulfilled. Among the other articles the usual wide ra 
of subjects is treated. Although it is hard to make distinctions among those in the lead 
magazines, perhaps former Justice Brown’s study of automobiles and Professor Bohl« 
discussion of the doctrine of contributory negligence are of the most general interest. 





AGENCY. “Implied Authority of Agent to 
Purchase Personal Property,” by Floyd R. 
Mechem, Yale Law Journal (V. xvii, p. 257). 
Adapted from a forthcoming new edition of 
the writer’s new treatise on agency. 


AUTOMOBILES. “ The Status of the Auto- 
mobile,” by Hon. Henry B. Brown, Yale Law 
Journal (V. xvii, p. 223). After reviewing the 
present law as to the rights of automobiles 
on the highways, the author, who is the former 
associate justice of the Supreme Court of the 
United States, makes some suggestions. The 
future depends principally, he thinks, upon 
the chauffeur and his sponsors. A faithful 
observance of the speed laws may be expected 
to gain such rights as the superior speed of 
the machine requires for its perfect operation. 


“‘ At the same time the safety and pleasure 
of the general public demand some further 
restriction upon the activity, not to say law- 
lessness, of these powerful engines. The most 
important are: — 


“1. Their total exclusion from parks and- 


pleasure drives of our large cities during the 
customary driving hours of each day. This 
is the rule in London, where automobiles are 
not allowed in Hyde Park during the after- 
noon and evening, with the result that the 
famous Rotten Row still maintains its suprem- 
acy in the ‘world of fashion for beautiful 
horses and handsome equipages. On the con- 
trary, in Paris and in Newport, they have 
been practically driven off the streets and 
drives formerly distinguished for the elegance 
and perfection of their turnouts... . 








oc 


sioned by illegal speed, the plaintiff should 
be denied a recovery upon the ground of 


contributory negligence, provided that sic 


negligence may be given in evidence in red 
tion of damages. In view of the fact t 
automobiles are often, if not usually, dri 


at excessive speed, and that a vast major: 
of the injuries inflicted by them are attrii. 
table to this cause, in respect to .which i! 


injured party is helpless, a variation in 


common law rule, which deprives a plain‘i 
altogether from a recovery in case of his ow 


contributory negligence, appears just 


reasonable. In the light of a punishme: 
.too, it would operate as a strong restra 


upon that excessive speed which seems si 


an irresistible attraction to the chauffeur, an 
causes such an-enormous loss of life. ‘1! 
fact that plaintiff’s negligence may be show 


in mitigation of damages would prevent « 


practical injustice and in plain cases limit |! 


recovery to a normal amount. 
‘* 3. As automobiles are usually owned 
men of wealth, to whom ordinary fines are 


no consequence, the fine for excessive spce 


should not be less than twenty-five doll: 


and in case of personal injuries, impris 


ment should be compulsory. .. . 
“Upon the other hand the automobilist | 


just cause to complain of state laws whic 
require him to obtain a new number, revi 
tration agd license in every state he mi 
chance to enter, after having been prope’! 


documented in the state of his domic: 


Conceding that he is bound to comply w' 


the speed and signal laws of each state, 


2. In actions for personal injuries oc ; 


of 


sO 


cet 


<i 


ee eSrt, 
eS daira: « aac 





a 









Sif 















ff 


es 


> wi ! ecot 
eagles 


wp 
a 


ep 


Pea eRe! ea, 





a 


XUM 


EDITORIAL 





DEPARTMENT 147 





long as he is within its boundaries, the re- 
quirement of a new nuimber and registration, 
thouch convenient for purposes of identifica- 
tion, imposes a burden out of all proportion 
to its advantages. As well might a ship be 
required to take out a new registry in every 
port she enters. There should be a provision 
in ev ry state law upon the subject, exempt- 
ing from registration and license automobiles 
whic have been properly documented in their 
home state. There is want of uniformity in 
state jaws in respect to almost every particu- 
lar c-nnected with automobiles, such as reg- 
istration, identification, speed, day and night 
signals, details of mechanism, and even what 


shall »e considered an automobile ;— for in- 
stanc:, whether it shall include motor cycles 
or not. Uniformity in these particulars is 


much io be desired.” 


AUTOBIOGRAPHY. ‘A Scottish Judge 
Ordinar,”’ by J. Dove Wilson, Yale Law Journal 
(V. xvii, p. 232). Conclusion of an interesting 
autobiography begun in the January number. 


BIOGRAPHY. ‘“ Judah Philip Benjamin,” 
by G. W. Wilton, The Juridical Review (V. 
XiX, P. 305). 


COLONIAL LAWS. Colonial Laws and 
Courts, under the general editorship of Alex- 
ander Wood Renton and George Grenville 
Phillimore, which was recently published in 
London, is certainly one of the best contri- 
butions on the subject of recent years. The 
nature of the work necessitated the cooper- 
ation of distinguished jurists of various coun- 
tries, which makes it on that account more 
valuable. As the editors tell us the present 
work is the introductory volume of the new 
edition of Burge’s “Commentaries on Colonial 
and Foreign Laws.” 

In Part I the authors, by way of introduc- 
tion, after commenting upon the legal system 
of the world, including the English Common 
Law, examine in a summary manner the juris- 
prudence and legal system of various civilized 
and half civilized states and countries. 

As the laws and codes of France have been 
the foundation upon which many nations built 
their juridical system, they naturafly occupy 
a prominent place in the first chapter. On 
the other hand, the origins of the laws of Euro- 








pean countries are traced to their remotest 
epochs, and their evolutions are sketched with 
remarkable accuracy. The statement, how- 
ever, that the Turkish civil code is also founded 
on the Napoleon code does not seem to be 
correct, because the compilers of the Ottoman 
code drew nearly all their material from the 
Mohammedan law in force in the Orient for 
centuries. The authors were evidently led 
into error on this subject, on account of the 
similarity existing between the Turkish and 
French law of contracts, both having their 
origin in the Roman corpus juris civilis, from 
which the early Mohammedan jurists drew 
also most of their juridical principles during 
the Arabian conquest of the Greco-Roman 
provinces of the East. 

In Chapter II the authors review the laws 
of the Indian Empire, including those in force 
in the “ Protected States,” the Hindu, the 
Mohammedan and Buddist laws in regard to 
personal status being also commented upon 
separately. 

But what received special attention is the 
Roman-Dutch law in force in the British 
colonies. The history, therefore, of the legal 
system of Holland is treated lengthily in 
Chapter III, showing the origin and develop- 
ment of the Roman-Dutch law. In fact it is 
a short dissertation on the subject, with which 
the first part of the book is concluded. 

In Part II the authors enter into a detailed 
examination of the juridical constitution of 
the British dominions, exclusive of the United 
Kingdom. In Chapter II the Mediterranean 
possessions such as Gibraltar, Malta, and 
Cyprus come under their consideration. 

Chapter III deals with the so-called political 
tribunals of some parts of India, namely the 
judicial authority vested in British officers 
in the native or protected states under the 
sovereignty of Great Britain, and also with the 
political and judicial organization of British 
India proper, giving a detailed account of its 
laws and codes. 

Under the heading of “‘ Eastern possessions ”’ 
Chapter IV, treats the judicial systems of 
Aden, Ceylon, Hong Kong, the Straits settle- — 
ments, the Federated Malay States, Mauritius, 
Rodriguez and the Seychelles Islands. 

In Chapter V an examination is made of the 
political and judicial organization of the 
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Dominion of Canada and its juridical system 
is edequately explained. The West Indies are 
treated in the following chapter, which is 
followed by an outline of the laws in force in 
the West African and South Atlantic colonies. 
In Chapter VIII the authors treat the Common- 
wealth of Australia, with its Federal system 
of government and the political and judicial 
organization of its colonies, and in the subse- 
quent chapter are examined the South African 
colonies. 

And, lastly in Chapter X, the authors ex- 
amine the exterritorial jurisdiction of Great 
Britain, which included the British judiciary 
in the Indian Protected States the judicial 
powers of the British Consular Courts in 
China, Corea, (now probably abolished) Wei- 
hai-Wei, and those in the Ottoman dominions, 
including the Egyptian judicial organization, 
and the Soudan, the Consular jurisdiction in 
Morocco, Persia, Siam, and some other Asiatic 
and African countries. 

The last part of the work, namely Part III, 
deals with appeals to the Privy Council from 
the various British dominions and the Consular 
Courts, with an explanation of the composition 
of that high Tribunal, i.e., the Privy Council, 
“ of which there is no parallel in any country. 
The work ends with an excellent table indi- 
cating the conditions of appeal to the Privy 
Council. 


CONFLICT OF LAWS (Laws Governing 
Form of Wills). ‘‘ La Forme du Testament 
Privé en Droit International — Les Lois Op- 
posables 4 la Loi du Lieu de 1’Acte,” by A. 
Laine, Revue de Droit International Privé 
(V. iii, p. 833). Arguing at length that the 
strict application of the rule locus regit actum 
is not in accord with the principles of conflict 
of laws, and that a will is valid in form if made 
according to the law of the testator’s nation- 
ality, of his domicile, or of the tribunal before 
which it comes. 


CONFLICT OF LAWS (Marriage). “The 
Marriage of English Subjects Abroad,” by 
G. Addison Smith, The Juridical Review (V. 
xix, p. 369). An examination of the English 
cases on this important branch of conflict of 
laws, including the recent case of Ogden v. 
Ogden, commented on in the Notes of Recent 
Cases of the February GREEN Bac. 








‘* Mariage a l’Etranger des Déserteurs et 
des Insonmis,”’ by Camille Jordan, Revue de 
Derott International Privé (V. III, p. 905). 
Continuation of a discussion of the valiity 
of the marriage abroad of deserters from the 
army and men totally evading required mili- 
tary service. This section is devoted to the 
treatment in Belgium of such foreigners marry- 
ing there and of Belgians, in similar cases, who 
marry elsewhere. To be continued. 


CONSTITUTIONAL LAW. “The Consti- 
tutionality of State Legislation Requiring 
Telegraph Companies to transmit messa:es 
promptly and to deliver within certain limits,” 
by George W. Payne, Central Law Jouriial 
(V. Ixvi, p. go). 

CONSTITUTIONAL LAW. ““The Coristi- 
tutionality of Statutes Authorizing subservice 
of process upon Corporations,” by W. A. 
Coutts, Central Law Journal (V. 1xvi, p. 109). 


CONSTITUTIONAL LAW. ‘The Eleverth 
Amendment,” by Herbert S. Hadley, Cewiral 
Law Journal (V. \xvi, p. 70). 


CONSTITUTIONAL LAW. “The Acquisi- 
tion of State Land by Federal Authorities,” 
by Ackland Giles, Commonwealth Law Revicw 
(V. v, p. 49). 

CONSTITUTIONAL LAW. “ Federal Revu- 
lation of Insurance,’ by Arthur P. Will, Cen- 
tral Law Journal (V. xvi, p. 49). 


CONSTITUTIONAL LAW (Initiative 
Referendum). ‘‘ Is a Provision for the Initia- 
tive and Referendum Inconsistent with the 
Constitution of the United States? ’’ by W. A. 
Coutts, Michigan Law Review (V. vi, p. 304). 

“We are told to-day that the Constitution 
of the United States forbids the adoption of 
the initiative and the referendum, as these 
involve such purely democratic principles as 
to be inconsistent with the republican form 
of government guaranteed by the fourth sec- 
tion of the fourth article of the Federal Con- 
stitution. The special interests that are op- 
posed to the initiative tell us that we must 
find some other cure for the evils at which it 
aims; that the initiative is a purely demo- 
cratic principle and, as such, it is forbidden by 
the fourth section of the fourth article of the 
Federal Constitution, which guarantees a 
republican form of government to the states.” 
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The United States Supreme Court has not 
yet been called on to determine this question; 
conflicting decisions have been made by three 
state courts. Mr. Coutts argues with force, 
that, in the language of the Oregon court, “ the 
initiative and referendum amendment does not 
abolish or destroy the republican form of 
government, or substitute another in its place. 
The representative character of the govern- 
ment still remains. The people have simply 
reserved to themselves a larger share of legis- 
lative power, but they have not overthrown 
the republican form of government, or sub- 
stituted another in its place. The govern- 
ment is still divided into legislative, executive, 
and judicial departments, the duties of which 
are discharged by representatives selected by 
the people.”’ 

“By a ‘republican form of government’ 
the framers of the Constitution meant a gov- 
ernment with such forms as would insure a 
correct expression of the will of the people in 
the laws of the land; and as Hamilton de- 
clared, the guaranty of a ‘ republican’ form 
could only operate against changes to be 
affected by violence.”’ 


CONSTITUTIONAL LAW (Taxing Power). 
““May Congress Levy Money Exactions, Des- 
ignated ‘Taxes,’ Solely for the Purpose of 
Destruction? ’”’ by John Barber Waite, Michi- 
gan Law Review (V. vi, p. 277). Arguing for 
a. negative answer to the question propounded. 


CONVEYANCING (England). ‘‘ The Land 
Transfer Acts,’”’ by Charles Sweet, The Law 
Quarterly Review (V. xxiv, p. 26). A discus- 
sion of the present unsatisfactory state of 
English real property law, proposing the fol- 
lowing plan: 

“The first thing to simplify the law of real 
property by abolishing the antiquated and 
inconvenient doctrines of tenure, seisin and 
uses. ‘he next thing is to make the law of 
real property as similar as possible to that of 
personal property by abolishing all legal 
estates except two — absolute ownership and 
terms of years — and making all other estates 
and interests take effect in equity only. The 
third requisite is to provide a simple method 
of conveyance, applicable to all cases with- 
out exception, and thus make it impossible 
for an owner of land to complicate the title 
to it.”’ 





An abstract of an Act of Parliament that 
would secure these results is submitted. 

CRIMINOLOGY. ““The Treatment of 
Criminals, by Charles J. Guthrie, The Juri- 
dical Review (V. xix, p. 333). A plea for a 
system of sentences and of prison manage- 
ment with more emphasis on the reformation 
of the criminal. 

CRIMINAL LAW. ‘“ The Right of Private 
Defence Under the Indian Criminal Law,” by 
“J. P.,” Madras Law Times (V. iii, p. 1). 


EDUCATION. “The Study of Law in 
India,” by N. G. Chandavarkar, Criminal Law 
Journal of India (V. vi, p. 129). 


EQUITY (Uses and Trusts). ‘‘ The Origin 
of Uses and Trusts,’”’ by James Barr Ames, 
Harvard Law Review (V. xxi, p. 261). Writ- 
ten with Dean Ames’ customary learning, 
this article maintains, contrary to the con- 
tention of Mr. Holme’s essay on “ Early Eng- 
lish Equity,’’ that the doctrine of uses was the 
creation of the subpoena, and the embodiment 
of an ethical standard superior to that of the 
common law. The second part of the article, 
describing the origin of trusts, is reprinted 
from the GREEN Bac (V. iv, p. 81). 


EVIDENCE. ‘“ The ‘Shop-Book’ Rule,” 
Anon. Bench and Bar (V. xii, p. 14). 


HAGUE CONFERENCE (Summaries and 
Comments). ‘‘The Hague Conference of 
1907,” by T. E. Holland. The Law Quarterly 
Review (V. xxiv, p. 76), of the several papers 
on the Hague Conference appearing in the 
recent law magazines this one has the most 
available summary for this department. 

‘* The total achievements of the conference, 
positive and negative, and they are not incon- 
siderable, may perhaps be provisionally sum- 
marized as follows: 

“TI, Certain proposals, long and persistently 
urged, have been with more or less finality, 
respectfully relegated to Clondcuckootown: 
viz. those for general compulsory arbitration, 
for proportional disarmament, for the exemp- 
tion from capture of enemy private property 
at sea. 

‘TI. A similar fate may be said to have 
befallen the startling proposal of Great Britain 
for the abolition of the doctrine of contraband, 


put forward, as it was, in a form which seemed * 


to cut down the right of visit to the ascertain- 
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ment of neutral or enemy ownership; as also 
her attempt to persuade the powers to condemn 
unreservedly the sinking of a neutral prize. 

“III. Honest spade-work, presenting no 
serious difficulty, has been done for the im- 
provement in details of the three conventions 
of 1899, relating to the peaceful settlement of 
disputes; to war on land; and to the applica- 
tion to maritime warfare of the principles of 
Geneva. Under this heading may also be 
placed the new convention as to the rights 
arid [duties of neutrals in land warfare; the 
renewal for a limited period of the first of the 
Hague Declarations of 1899, relating to the 
use of balloons; and the accession of prac- 
tically all the powers, including for the first 
time Great Britain, to this, as well as to the 
second and third of those declarations, dealing 
with expanding bullets and with asphyxiating 
gases, respectively. 

“TV. Useful new matter, coupled some- 
times with a codification of customary rules, 
is contained in conventions as to: (1) the 
treatment of defaulting governments (but the 
‘ Drago doctrine’ is not fully accepted); (2) 
the declaration of war (no provision is, how- 
ever made for an interval to precede the first 
blow); (3) bombardment of undefended coast 
towns (a condemnation of the naval man- 
ceuvres of 1888); (4) certain restrictions, al- 
ready more or less customary, as to captures 
of ships and treatment of their crews; (5) 
vague provisions of the same character, as to 
indulgence to enemy ships at the outbreak 
of war; (6) neutral rights and duties in a 
maritime war (a codification of certain widely 
accepted rules, much weakened by exceptions 
in favour of divergent national practice). 

“'V. Agreements are entered into as to (1) 
the transformation of private vessels into ships 
of war, and (2) submarine mines; but their 
utility is much impaired by the refusal of 
some powers to consent to certain restrictions 
upon their freedom of action in"these matters. 

“VI. A convention for theJfestablishment 
of a second Hague Tribunal was drafted, but 
not signed, in consequence of disagreement 
among the powers as to the appointment of 
the judges of the court. It is, however, 
recommended for adoption, if, and when, that 
disagreement shall have ceased. 

“VII. An elaborate convention, in fifty- 





seven articles, for the establishment <{ an 
International Court of Appeal in Prize cases 
—the credit or discredit of which mu:t be 
shared between Great Britain and Germany 
— was voted by a majority of thirty-seven to 
one, with six abstentions, and some res rva- 
tions, and has been claimed as the mos: re- 
markable result of the conference. The «laim 
might be sustained were there any prcspect 
that the convention will be ratified. As it 
stands, it contains within itself the see:'s of 
mortality, in the article which provides ‘hat, 
where international law is silent, the coi:rt is 
to decide ‘iri accordance with the ge eral 
principles of. justice and equity.’ Or the 
objectionable character of such a prov sion, 
as, at once ambiguous, and empoweriig a 
court, in which foreigners would be in « ma- 
jority of eight to one, to adopt the continental 
rather than the British view on unscitled 
questions of prize law, the present writer does 
not here propose to add anything to wh:t he 
has written elsewhere, both before and «:fter 
the meeting of the conference. 

“VIII. The delegates finally recom: 
that the second peace conference shouid be 


followed, at an interval of seven years cr so, 
by a third. They insist upon the need of a 
carefully prepared programme of work for the 
new conference; and they suggest, as well 


they may, in view of their action in the mat- 


ter of an International Prize Court, that a 
prominent place in that programme should be 
given to a codification of the laws and cus- 


toms of war at sea.” 
“The Second Peace Conference, II,” by A. H. 
Charteris, The Juridical Review (V. xix, Pp. 


347). Conclusion of an article, the first in- 
stallment of which was noticed in the January 
Green Bac. 

“The Work of the Second Hague Confer- 


ence,” by W. F. Dodd, Michigan Law Keview 
(V. vi, p. 294). 

“The Development of International Law 
by the Second Hague Conference,”’ by Edward 
G. Elliott, Columbia Law Review (V. viii, p.96). 

‘“* Latin America at the Hague Conference,” 
by A. G. de Lapradelle and Ellery C. Stu well, 

Yale Law Journal (V. xvii, p. 270). 

HISTORY. ‘‘ Research into Laws, Caste, 
and Customs,” by “S,” Bombay Law Re- 
porter (V. ix, p. 337). 
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HISTORY. ‘‘ James Wilson and the So- 
called Yazoo Frauds,”’ by M. C. Klingelsmith, 
University of Pennsylvania Law Review and 
American Law Register (V. lvi, p.1). Areply 
to an anonymous article in the Independent 
which declared James Wilson a “‘ corruptionist 
and bribe-giver, the leader of the land sharks 
of 1795.” The author describes this . state- 
ment as a slander unsupported by the slightest 
evidence that Mr. Wilson was anything more 


than a mere stockholder in the Georgia Land 
Company, one of several organized to develop 
the western lands after the formation of the 
federa! government. An examination of the 
history of these companies, which occasioned 


a great political struggle in Georgia, shows, to 
the author’s satisfaction, that there is no 
truth in the charge that the Georgia Legisla- 
ture of 1795 was bribed to make a certain 
contract for the sale of the ‘‘ western lands.”’ 


HISTORY (England). “The Trial of 
Peers,” by L. W. Vernon Harcourt, The Law 
Quarterly Review (V. xxiv, p. 43). A reply to 
a recent article by L. Owen Pike, criticising 
Mr. Vernon Harcourt’s assertion that a report 
in the Year Book was forged to create a 
precedent for the trial of the Earl of Warwick. 


HISTORY PENNSYLVANIA COURTS. 
“The Courts of Pennsylvania in the Eight- 
eenth Century Prior to the Revolution,’ by 
William H. Lloyd, Jr., University of Pennsyl- 
vania Law review and American Law Register 
(V. lvi, p. 1). 


INTERNATIONAL LAW (see Hague Con- 
ference). 


INTERNATIONAL LAW. ‘‘ Contraband of 
War,” by the Right Hon. Lord Justice Ken- 
nedy, The Law Quarterly Review (V. xxiv, 
p. 59). A paper read at the 1907 meeting of 
the International Law Association. 


JURISPRUDENCE. ‘‘‘ The Need of Law 
Reform in China,’’ by Charles S. Lobingier, 
February Review of Reviews (V. xxxvii, p. 
218). A brief and highly interesting account 
of a contemporary legal development of far 
reaching effect. 


MUNICIPAL CORPORATIONS. ‘** Some 
Legal aspects of the Chicago Charter Act of 
1907,” by Ernst Freund, Illinois Law Review 
(V. ii, p. 427). 





PRACTICE. ‘‘ The Law of Contempt in 
India,”’ by Sarat Chandra Lahiri, Madras Law 
Journal (V. xvii, p. 388). 

PRACTICE. ‘‘ The Examination of Wit- 
nesses,’’ by Leo B. Cussen, Commonwealth Law 
Review (V. v, p. 60). 


PRACTICE. ‘‘ The Frequency of Perjury,” 
by William A. Purrington, Columbia Law Re- 
view (V. viii, p. 67). Arguing for greater 
severity by Bench and Bar in punishing this 
crime. ; 

PROPERTY (England). “Property in 
Licenses,’’ by Ernest E. Williams, The Law 
Quarterly Review (V. xxiv, p. 49). 


PROPERTY (see Conveyancing ). 


SALES. ‘ The Law of Sales in the United 
States,” by Richard Brown, Columbia Law 
Review (V. viii, p. 82). The author, a Scot- 
tish solicitor, makes interesting comparison 
between the English Sale of Goods Act and 
Professor Williston’s Draft Sales Act which 
Commissioners on Uniform State Laws have 
recommended for adoption by the legislatures. 


TORTS. ‘‘ The Torts of Conspiracy,’’ by 
Francis M. Burdick, Columbia Law Review 
(V. viii, p. 117). Briefly reviewing some 
recent additions to the cases and literature 
bearing on the controversy whether con- 
spiracy is a substantive cause of tort action. 


TORTS. ‘Contributory Negligence,” by 
Francis H. Bohlen, Harvard Law Review 
(V. xxi, p. 233). A careful examination of 
the subject ends as follows: 

‘To sum up, it would appear that the de- 
fense of contributory negligence is not a mere 
application to the particular facts upon which 
a case arises of the rules governing proximity 
of causation, or of the right of indemnity or 
contribution between wrong doers, or the vol- 
untary assumption of a known risk, but is 
itself a distinct and separate exhibition of the 
individualism of the common law, which ex- 
hibits itself in other fields in the doctrines of 
consent and voluntary assumption of risk. It 
debars from recovery, even from an admit- 
tedly negligent defendant, one whose own 
social misconduct has been a concurring prox- 
imate cause of his harm. In many jurisdic- 
tions there has persisted, in this one particular 
connection, that conception of legal as dis- 
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tinguished from actual cause which prevailed 
when the earliest cases on contributory negli- 
gence were decided, and which has become 
obsolete in other fields, which regarded the 
last actor, him whose conduct supplied the 
final impulse, as the sole responsible cause, 
and this whether the plaintiff’s peril was actu- 
ally known to the defendant or could have 
been discovered had he exercised normal care. 
Nor is it strange that in this one particular 
class of case this archaic idea continues. The 
very tendency toward a fuller and more com- 
plete measure of responsibility on the part of 
those guilty of social misconduct which led to 
the repudiation of the rule in Vicars v. Wil- 
cocks, where it restricted liability, naturally 
tended to retain it where its abandonment 
would have restricted rather than enlarged 
the liability of a negligent defendant. Then, 
too, it was difficult in practice to distinguish 
between the failure to take care where the 
plaintiff’s danger and his inability to help 





himself was known to the defendant, and the 
case where the defendant, had he been on the 
alert, as he should have been, could have dis- 


covered it. Since, admittedly, the defendant 
was liable in the one case, it was hard to deny 
the plaintiff relief in the other. And it is 
submitted that the doctrine of last clear 
ehance goes no further than this. Wher: the 
defendant, had he discovered the plairtiff’s 
peril, would be powerless to avert it, even 
though his inability to save the plaintiff is 
due to some prior misconduct whereby he has 
put it out of his power to do so, he is gene «ally 
held not to be liable for the ensuing harm, 
nor will it matter which of the two anicce- 
dent misconducts, the plaintiff’s or the de- 
fendant’s, was the last in point of time, if 
neither, after the danger is or should be dis- 
covered, is capable of averting it.” 

WILLS. ‘Do Legacies Bear Interest in 
Illinois,’ by Albert M. Kales, Jilinois Law 
Review (V. ii, p. 440). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copi* of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








B/ {/KRUPTCY. (Debts Discharged.) Mass. 
— The question whether an assignment of wages 
to be earned in an existing employment, given 
before bankruptcy without fraud and upon 
sufficient consideration to secure a valid snb- 
sistin: debt and duly recorded, can be enforced 
after cischarge in bankruptcy of the assignor as 
to wages earned in the course of the original 
emplo ment, by a creditor who has not proved 


his de>t in bankruptcy, was passed upon by the 
Supre:ne Court of Massachusetts in Citizens’ Loan 
Association v. Boston & Maine Railroad, 82 N. E. 
Rep., 696. 

The court held that a debt is not extinguished 
by a discharge in bankruptcy, but only the remedy 
on the debt is thereby barred, and that an assign- 
ment of future earnings which may accrue under 
an existing employment is valid, and the assignee 
obtains thereby a present right, perfect in itself, 
requiring no further action on his part, which may 
be enforced either at law or in equity, and being a 
lien preserved by Bankruptcy Act, July 1, 1898, 
c. 541, § 67d, 30 Stat. 564 [U. S. Comp. St. rgo1, p. 
3450] is unaffected by the discharge in bankruptcy. 


The bankrupt having received a discharge was 
no longer personally liable and the question in 
the case relates solely to marshalling his assets, 
the determination of the validity of the liens on 
his estate and the method of enforcing them. We 
notice that the trustee representing the creditors 
did not appeal from the order of the referee allow- 
ing the property exempted and therefore no ques- 
tion arises as to allowing the bankrupt to hold 
the property thus allowed him. This referee fol- 
lowed § 6 of the Act as interpreted by the Supreme 
Court in Holden v. Stratton, 198 U. S. 202, giving 
full effect to the state exemption law. Under the 
Act of 1867 the questions raised in this case would 
have been decided by the Bankrupt Court, but 
under the present Act of 1898, Congress wisely 
provided that the State Court should have equal 
jurisdiction with the Bankrupt Court although the 
latter may have possession of the assets. Ques- 
tions relating to titles to real estate belong pecu- 





liarly to local courts and their decisions, rendered 
by a full Bench, will command greater weight 
and give better satisfaction than those of a single 
judge of a United States District Court, however able 
and strong that judge may be. The courts in this 
case have given a construction to the bankrupt law, 
based on well recognized authorities, and find no 
difficulty in the fact that the note in suit was not 
due at the time of bringing action. They follow 
an unbroken line of authorities beginning with in 
re Garlington, 115 Fed. Rep. 999, under the pres- 
ent Act and reaching back to the same rule under 
the Act of 1867. They further, add with force and 
logic, that the plaintiffs have by their voluntary 
action [the going into bankruptcy] ‘“ estopped 
yourselves from having the foreclosure postponed 
until the debt you owe me matures by the terms 
of the contract for the purpose of protecting you 
in your equity of redemption, and have subordi- 
nated it to the right the law gives me of being 
admitted as a creditor of your estate for the 
balance of my debt, after deducting what the 
property brings at foreclosure sale, which must 
necessarily be made during the pendency of the 
bankruptcy proceedings on your estate.” 
Charles Hamlin. 
University of Maine, 
School of Law. 


This decision is in accord with an Illinois de- 
cision on the same subject. Mallin v. Wenham, 
209 Ill. 252, 70 N. E. 564. That decision squarely 
rests on the ground that the assignee had a lien 
on the future wages, which, under §67 (d) of the 
Bankruptcy Act, remained unaffected by the dis- 
charge. The preponderance of authority, how- 
ever, is to the effect that the discharge operates 
to release such an assignment. In re West 1-8 
Fed. 205; In re Horne Discount Co., 147 Fed. 
538; Leitch v. Northern Pacific Ry. Co., 95 Minn. 
35, 103 N. W. 704. A well written note discussing 
this conflict of authorities and disapproving of the 
Massachusetts decision is to be found in a recent 
number of the Harvard Law Review (21 H. L. R. 
275). Lee M. Friedman. 
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CARRIERS. (Stopping at Destination of 
Passenger.) N. J. Sup. Ct.—In Runyon v. 
Pennsylvania Railroad Company, 68 Atl. Rep., 
107, it appeared that Runyon went to the ticket 
office of the company at its Broad Street Station 
in Philadelphia and inquired of the agent at what 
time he could get the next train through to Lower 
Jamesburg, and was informed that it left at 3.30. 
Receiving this information, he purchased a ticket 
for that station and after waiting for about ten 
minutes went to the gate and requested the 
gateman to directfhim to the 3.30 train, at the 
same time showing him his ticket and informing 
him that it was the train for Lower Jamesburg 
which he wanted. The gateman pointed out the 
train tovhim andfhe took his seat therein and 
proceeded on his journey. Before reaching the 
city of Trenton, he-was notified by the conductor 
of the train that it did not stop at Lower James- 
burg and that he would have to get off at Trenton. 
This he refused to do and when the train reached 
Trenton he was removed from it against his will 
by the conductor and another employee of the 
company. The contention of the plaintiff was 
that the purchase of the ticket, together with the 
representation made by the agent, constituted a 
contract,’ obliging the company to stop its train 
at his destination. The court denied this con- 
tention, holding that neither the agent’s misrepre- 
sentation or the purchase of the ticket constituted 
any contract obliging the company to stop, but 
that it became plaintiff’s duty when informed 
that the train (did not stop at such station either 
to tender such fare as would entitle him to ride to 
some stopping point beyond or comply with the 
conductor’s request. 


CARRIERS. (Tickets.) U. S. Sup. Ct. — 
While the railroads have been stubbornly fighting 
the enforcement of. recent rate legislation in 
several states, they have also been seeking the 
protection of the courts against scalpers dealing 
in {non-transferable excursion tickets, and have 
apparently been victorious. 

In the case of Bitterman v. Louisville & N, 
Ry. Company, 28 Sup. Ct. Rep., 91, the United 
States fSupreme Court considers the question of 
the right to injunction. The Circuit Court of 
Appealsfhad directed the Circuit Court to enter a 
decree restraining defendant scalpers from dealing 
in certain classes of tickets previously issued and 
from carrying on the business of dealing in such 
tickets in the future. Defendants then went to 
the Supreme Court on writ of certiorari. It was 
contended that such a decree virtually constituted 
an ‘usurpation of legislative power, but it was 
upheldgby the Supreme Court .which said that 
‘every injunction in the nature of things, con- 





templates the enforcement, as against the party 
enjoined, of a rule of conduct for the future as to 
the wrong to which the injunction relates.” 


COUNTIES. (Subscription for Entertainment 
of Political Convention.) Ky. Ct. of App. — 
When the city of Louisville recently tried to 
secure the honor of being the meeting plac: of 
the Democratic National Convention for 108, 
the fiscal court voted an appropriation of ten 
thousand dollars to be paid to the treasurer of the 
citizens’ committee having the matter in charge, 
Suit was instituted by the county attorney in the 
name of the county to restrain carrying the order 
into effect. Authority to make the expenditure 
was claimed under a provision of the staiute 
giving power ‘to appropriate county funds to 
make provision to secure immigration into the 
county and advertise the resources of the county.” 
The Supreme Court could not be persuaded‘ to 
look on the statute in that light but said that 
‘‘Camp meetings will draw, sometimes, a g-eat 
many people to the community, and so will one of 
the large shows that travel about the couniry. 
If the fiscal court, under the power to advertise 
the resources of the county, may make an ap} ro- 
priation to secure the holding of such things in the 
county, then it is hard to say what the fiscal court 
may not do under the provisions of this act.” 
The title of the case is Jefferson County v. Peter. 
It is published in 105 S. W. Rep., 887. 

CONSTITUTIONAL LAW. (Citizenship — 
Action for Death.) U.S. Sup. Ct. — The case of 
Chambers v. Baltimore & Ohio Ry. Company, 28 
Sup. Ct. Rep., 34, upholding the Ohio statute 
relative to wrongful death, is a very important 
decision on the construction of the constitutional 
guaranty of privileges and immunities of citizens 
of the different states. The statute provides for 
the enforcement of a right of action ‘‘ whenever 
the death of a citizen of this state has been or 
may be caused by a wrongful act, negligence, or 
default in another state . . . for which a right to 
maintain an action and recover damages in 
respect thereof is given by a statute of such other 
state.” 

Mrs. Chambers, a citizen of Pennsylvania, sued 
in the Ohio court to recover for the death in the 
former state, of her husband, a citizen thereof, 
setting up her right of action under the Pennsyl- 
vania statute, alleging the right to enforce it under 
the law of Ohio and claiming: that if construed 
literally so as to apply only in case deceased was 
a citizen of Ohio the statute of that state would be 
invalid as denying equal privileges and immun- 
ities to citizens of other states. The court held 
that as the restriction in regard to citizenship 
related to deceased and not to the parties suing 
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for his death, there was no violation of the con- 
stitutional provision and declared the law valid. 
Justices Harlan, White and McKenna dissented. 


CONSTITUTIONAL LAW. (Taxation — 
Asseccment without Notice.) U.S. Sup. Ct. — 
The iax'law of Georgia provides for assessment by 
the comptroller general, from the best information 
obtainable, of property of which no return has 
been inade and that such assessment shall be 
conclisive. There is also a provision for the 
issu¢ execution for the enforcement of taxes so 
assessed. 

The validity of the statute was attacked in 
Central of Georgia Ry. Company v. Wright, 28 
Sup. “t. Rep., 47, on the ground that the assess- 
ment and enforcement of a tax being judicial in 
nature and no notice being required to be given 
to one failing to make return, it would deny due 
process of law to one failing to list property under 
an honest belief that it was not taxable. This 
contention was held to be well founded and the 
law declared invalid. 

CRIMINAL LAW. 


(Larceny.) Ga. Ct. App. 


* — That a party may be convicted of larceny for 


the stealing of his own property was the holding 
of the Court of Appeals of Georgia in Ayers v. 
State, so S. E. Rep., 924. The property had been 
levied upon by a constable under an attachment 
and the defendant, after lulling the constable into 
a sense of security by promising to replevy the 
property, had it moved across the state line into 
Alabama. The court held that, although the 
property was that of the defendant, the title to the 
same in the constable was sufficient to sustain a 
conviction of larceny for the fraudulent taking 
and carrying away by the defendant. 

EQUITY. (Discovery — Exhumation of 
Corpse.) U. S. C. C. Kan.—In Mutual Life 
Insurance Company of New York v. Griesa et al, 
156 Fed., 398, Judge McPherson holds that where 
an action at law is pending to recover on a life 
insurance policy shown to have been obtained 
under circumstances indicating fraud, and one of 
the defenses in support of which there is con- 
siderable evidence, is that the insured committed 
suicide by poisoning, which would avoid the 
policy, a court of equity has power in aid of such 
defense to order the body to be exhumed for 
examination, although the action to recover on 
the policy was brought by the executor of the 
insured, and his widow, who had the right to 
control the body, was not a party thereto. The 
court states that Rev. St. § 724 [U. S. Comp. St. 
Igor, p. 583], provides only for requiring the 
production of books or writings in the possession 
of the party and does not authorize a federal 
court in an action at law in general to order the 





production or inspection of inanimate objects, 
and that the court has no power to order the 
exhumation of a dead body in an action at law to 
which the widow of the deceased who has the 
right to control the body is not a party, but that 
the right of discovery is not obsolete and may be 
directed in aid of an action then pending~ or 
immediately contemplated, so that where an 
action at law to recover on an insurance policy 
under the terms of the policy could not be long 
delayed and in fact was soon brought, a bill of 
discovery was maintainable in equity in aid of the 
law action. 

INSURANCE. (Notice by Insured.) N. Y. Ct. 
of App.— A boy was injured by being knocked 
from a car by a truck driven by a servant of a 
Transfer Company, and the liability insurance 
company refused to defend the action brought 
for the injury sustained, upon the ground that the 
insured, a joint stock association, had not com- 
plied with the provisions of the policy requiring 
it to give immediate notice of the accident or 
claim and a judgment was obtained against the 
Transfer Company. In Woolverton v. Fidelity 
& Casualty Company of New York, 82 N. E. Rep., 
745, an action brought by the president of the 
Transfer Company against the Insurance Com- 
pany to recover the amount of the judgment and 
its expenses, the court held that the Transfer 
Company was not excused from giving notice of 
the accident merely because none of its officers or 
directors or any one who had the duty of adjusting 
differences between it and the Insurance Com- 
pany, had knowledge thereof, but that while the 
knowledge of the driver who caused the accident 
was not imputable to the Transfer Company, yet 
if he reported it to one whose duty it was in the 
ordinary and natural conduct of the business to 
receive reports of accidents and transmit them to 
the general superintendent, and he failed to 
transmit such knowledge, the Transfer Company 
was chargeable for his delay and neglect. 


INSURANCE. (Valued Policy Insuring Special 
Interest.) Wash.—A statute of Washington 
provides that as between insured and insurer the 
amount written in a policy covering realty shall be 
conclusive evidence of the value of the insured 
property if it be totally destroyed. The question 
arose in Bright v. Hanover Fire Insurance Com- 
pany, 92 Pac. Rep., 779, whether this provision 
was applicable if insured only had a special 
interest in the property. An agreement for 
exchange of property had been entered into 
between the owner of the property and insured 
and deeds were placed in escrow to await clearing 
up title. While things remained in this situation 
insured went into possession and placed insurance 
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on the premises. They were subsequently totally 
destroyed by fire before delivery of the deeds. 
The court held that while the loss fell on the 
grantor so far as the general property right was 
concerned, the valued policy law was applicable 
to insured’s special right of property in the realty 
and allowed full recovery therefor. 


The wording of the Washington valued-policy 
law is considerably broader than is indicated 
above. If it provided merely that the amount 
written in the policy be conclusive evidence of the 
value of the destroyed property, then the court 
might well have considered the question of the 
assured’s loss and the damages actually suffered 
by him, for it might well be, as was urged by the 
insurance company, that his loss and damage was 
very much less than the total value of the de- 
stroyed property. But the statute expressly pro- 
vides that “the amount of insurance written in 
such policy shall be taken conclusively to be the 
true value of the property when insured, and the 
true amount of the loss and measure of damages 
when destroyed.” The same wording is found in 
the valued-policy laws of Delaware, Kansas, 
Nebraska and Wisconsin, and a number of other 
states have somewhat similar provisions. Under 
laws so worded the court’s conclusion seems 
inevitable. 

¥. 2. ¢. 


MARINE INSURANCE. (Deviation from 
Voyage.) U. S. Dist. Ct. W. D. Wash. — On 
account of bad weather, a vessel passed one of its 
discharging ports and went to the last one where 
a portion of the cargo was unloaded, and returned 
to the intermediate port. While going back from 
there to the final port of discharge, she was wrecked. 
The court held that this was such a deviation from 
the voyage that the insurers were released. — 
Alaska Banking & Safe Deposit Company v. 
Maritime Insurance Company, 156 Fed., 711. 


MORTGAGES. (Tender after Election to 
Mature Entire Debt.) Miss. — Will the tender 
of the installment and interest actually due under 
a trust deed be of any avail after the creditor has 
exercised his right to declare the entire debt due 
but before sale of the property? This question is 
discussed in Caldwell v. Kimbrough, 45 So. Rep., 
7, and answered in the negative. The court also 
passes on the necessity of the creditor declaring 
his election at the time of default and promptly 
selling the property and holds that under the facts 
of the case the debtor was estopped to set up any 
claim of lack of diligence. 


MUNICIPAL CORPORATIONS. 
of Ordinances.) 


(Enactment 
N. J.— The validity of an 


ordinance passed by the Board of Aldermen of a 





municipality was the question for determination 
in Paterson & Ramapo Railroad Compan. », 
Mayor, etc., of the City of Paterson, 68 Atl. Rep., 
76. By the terms of the city charter, the mem er- 
ship of. the Board of Aldermen, which was the 
governing board, changed on January first of 
each year, one-half of the members going out by 
expiration of term and newly elected mem ers 
taking their places. It also provided that e:ery 
ordinance must be read three times before ‘inal 
passage and not more than twice at any one mcet- 
ing and must be passed by a majority of al! the 
members. It appeared that the ordinance in 
question was read twice and ordered to the third 
reading before the board organized Januar, 1, 
1904, but was not finally passed by the beard 
until after its reorganization on January 1, 1°04, 
a new election having intervened involvin: a 
change in membership. The. question aros« as 
to whether or not it was the legislative intent that 
the board should be continuous in character for 
strictly legislative purposes so that the newly 
organized board could take up, as in this case, an 
unfinished act of legislation of the prece: ing 
board and finally adopt it. The court held that 
the restrictive words requiring each ordinance to 
be read three times before final passage would not 
permit of such an action, but that the ordinance 
fell with the expiration of the board of 1903 as 
then organized and that its attempted enactment 
later by the succeeding board was invalid. 


PRACTICE. (New Trial.) Okla. Sup. Ct. — 
A novel state of affairs is shown in Butts v. Ancer- 
son, 91 Pac. Rep., 907. Plaintiff recovered judg- 
ment in the lower court and time was given 
defendant to perfect an appeal, but before this 
was done, the court stenographer died and no one 
could be found to transcribe his shorthand notes. 
These facts were then set up in a motion for new 
trial which was granted by the trial court, and 
plaintiff appealed. The Supreme Court reversed 
the decision; holding that none of the statutory 
grounds of new trial were shown and that there 
was nothing to indicate that the judgment for 
plaintiff was erroneous. 

PRACTICE. (New Trial.) Vt.— ‘The 
Supreme Court of Vermont, in State v. Sargood, 
68 Atl. Rep., 51, decided that the testimony of a 
wife, divorced after her husband’s conviction, 
was not newly discovered evidence warranting the 
granting of a new trial. Sargood, a married man, 
was tried and convicted of attempting to poison 
certain persons. His wife was not allowed to 
testify on the trial. Subsequent to the con- 
viction the wife secured a divorce, thereby 
becoming a competent witness for her former 
husband. The defense then moved for a new 
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trial on the ground of newly discovered evidence 
consisting of the affidavit of the accused’s former 
wife. The court held that the evidence was not 
newly discovered in the proper sense of the term, 
but merely evidence which the accused knew of 
but which was not available at the time of his 
trial, and hence did not constitute a sufficient 
ground for the granting of a new trial. 


PROPERTY. (Tenancy in Common.) Miss. 
—In Beaman v. Beaman, 44 So. Rep., 987, it 
appeared that Alexander Beaman died intestate, 
leaving certain real estate incumbered by a deed 
of trust, and that plaintiffs and one of defendants 
were his children and heirs claiming as tenants in 
common. The property was sold under the trust 
deed and purchased by the wife of the defendant 
cotenant. Plaintiffs sued to have the deed set 
aside. The court held that the rule preventing a 
co-tenant from purchasing an outstanding title and 
setting it up against the other tenants also applied 
to a purchase by a cotenant’s wife. 

RECEIVERS. (Insolvency Due to Acts of 
Applicant.) N. J. Ct. of Ch.— An application 
for the appointment of a receiver of a corporation 
because of its insolvency was opposed on the 
ground that the misfortunes of the corporation 


were due to the wrongful conduct of the applicant. 
The question as to whether proof of this claim was 
sufficient to defeat the application was considered 
by the Court of Chancery of New Jersey in Mc- 
Mullin v. McArthur Electric Manufacturing 


Company, 68 Atl. Rep., 97. The court held that 
the application could not be so defeated; that any 
creditor or stockholder, however unworthy, had 
a statutory right to apply for a receiver, the 
application not being treated as one for his indi- 
vidual benefit. They stated further that where 
such an application is made the court must 
ascertain whether insolvency exists and whether 
a receivership is necessary, and whether the 
corporation will be able to resume its business with 
safety to the public and advantage to its stock- 
holders, and only where the evidence justifies the 
belief that the creditors will be paid and the 





business of the corporation resumed if a receiver 
is not appointed, a receiver will not be appointed. 


REPLEVIN. (Depreciation in Value of Property 
Replevied.) N. Y. Sup. Ct.—A rather novel 
question arose in the case of Pabst Brewing 
Company v. Rapid Safety Filter Company, 107 
N. Y. Supp., 163. Plaintiff sought to replevin an 
automobile from defendant and secured possession, 
which it retained till time of trial. Judgment 
was rendered for defendant for possession, or, in 
case of failure to secure possession, for the sum 
of $1000. Plaintiff thereafter tendered possession 
and demanded satisfaction of judgment which was 
refused by defendant on the ground that the 
property had seriously depreciated in value by 
removal of parts and otherwise while in plaintiff’s 
possession. There was no dispute but what it 
was in the same condition when tendered as at 
the time of trial and the court said that defendant’s 
judgment being for return of the property should 
be considered as satisfied when that was done. 


TORT. (Conversion — Stock.) Tex. Sup. Ct. 
—A peculiar question as to the conversion of a 
party’s interest in a corporation, arose in San 
Antonio Irrigation Company v. Deutschman, 105 
S. W. Rep., 486. It appeared that a franchise 
for the disposition of city sewage was granted to 
‘“R. and S. and their associates ’’ in which plain- 
tiff was to have a one-third interest as payment 
for services rendered in procuring the franchise. 
Subsequently, the owners formed a corporation 
and R. and S. transferred the framchise to it, 
plaintiff agreeing to take one-fourth of the stock 
oncredit. Before the transfer was made, however, 
R. and S. refused to grant the stock to plaintiff 
unless he paid one-half the price therefor at once. 
Plaintiff contended that this breach of the agree- 
ment deprived him of his interest in the corpora- 
tion and constituted a conversion of it. The 
court held that depriving plaintiff of the right to 
take stock in the corporation with the privilege 
to pay for it in a reasonable time, as had been 
agreed, did not constitute a conversion of his 
interest. 
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THE LIGHTER SIDE 


A Unique Answer to a Bill in Equity. 


Two learned attorneys and counselors of 
law in our town whom we shall designate as 
Isaac Ketchum and Uriah Cheatun: and who 
were, and are doing business under the firm 
name and style of I. Ketchum and U. 
Cheatum, had occasion on behalf of the 
executors of the last will and testament of 
one Zebulon Heep to file a petition asking 
permission to sell certain real estate left by 
the deceased in order to carry out certain 
bequests and aid certain so-called charities 
mentioned in the will. 

As the bulk of the property devised con- 
sisted of real estate and by the terms of the 
will was to be used in carrying out the chari- 
table purposes above referred to, the Attor- 
neys I. Ketchum & U. Cheatum conceived 
the idea that the Attorney General of the 
State was a necessary party. So the At- 
torney General was made a party. The 
other defendants being Mary Ann Heep, the 
wife of the deceased, who had been adjudged 
a lunatic, Neriah Todd, her conservator and 
The African Methodist Church, one of the 
beneficiaries under the will. 

The Last Will and Testament was set out 
in full, also the deed by which the said 
Zebulon Heep conveyed the real estate in 
question to the trustees named in the will, 
for the purposes therein mentioned. 

The other allegations in the petition will 
sufficiently appear from the answer of the 
Attorney General which we set out in full, 
as follows to wit: 

Answer of Thomas S. 
Hickson, as Attorney 
General, to the Peti- 
tion filed herein. 

Now comes Thomas S. Hickson, as the 
Attorney General of the State of , one 
of the defendants herein, and answering 
the petition of plaintiffs filed herein on behalf 
of the State of alleges: 


I. 


He admits that the instrument set out in 
said petition is the last will and testament 


After Title 





of the deceased, Zebulon Heep, mentiove 
therein. 

He admits the execution of the deed:set 1 
in said petition of the said Zebulon Heep i 
his life time conveying the real estate m 
tioned to the trustees therein named. 

He admits that Mary Ann Heep, widoy 
the said Zebulon Heep, has been, since 
death of the said Zebulon, adjudged by 
County Court of Greene County, to be a 
insane person. 

II. 


As to the other matters and things set « 
in said complaint this defendant.says t': 
he has not and can not obtain suffici 
knowledge and information upon which 
base a belief. 

Further answering said petition this ( 
fendant says that by the provisions of ‘! 
last will and testament of the said Zebu 
Heep, as set out in the petition filed her: 
the estate left by him should be by ti 
trustees narhed therein devoted to certzi 
so-called charities as appears from the {: 
lowing extract from said last will and test 
ment, to wit. ; ‘ 

“The net proceeds of my estate, after 
paying taxes, insurance and necessary x- 
penses, and for repairs and improvements, 
shall be used and applied by my said trustees 
and their successors, as in their judgment 
may be best, to most fully carry out my 
wishes in their behalf, and may be used or 
applied at such time or times as they may 
deem best as follows: 

1. To contribute to the deserving poor, 
those most worthy of the City of 

2. To help those who have stumbled or 
fallen to rise again. 

3. To help those to higher or more useful 
lives who are unable to help themselves. 

4. To educate natives of foreign countries 
for teachers and missionaries in their own 
lands. 

5. To raise the standard of life by giving 
yearly (or as often as may be deemed wise 
and best by my trustees) a gold medal on 
which shall be engraved the words: ‘‘ Blessed 
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are the pure in heart for they shall see God,” 
to the young man and woman who may be 
chosen as the best living models of useful 
and pure lives. 

6. To keep a record of all person or persons 
who have ever been or may be members of 
The African Methodist Church and of The 
African Methodist Episcopal Church, its 
successor, that it may be known how many 
of these Churches will participate in the 
great re-union beyond the grave. 

7. ‘fo contribute to and help in the support 
airs (or rebuilding if it should ever 

necessary) of the said African 
Methozist Church, as in the judgment of a 
majority of my trustees may be thought 
best and needed.’’ 

The Attorney General answering says that 
in the béenefactions mentioned in the sixth 
and seventh paragraphs above set out for the 
benefit of the African Methodist Church, 
neither the people of the State of nor 
Thomas S. Hickson, Attorney General, their 
representative, ‘has any interest. 

That by the seventh paragraph it is left 
to the majority of the trustees to decide 


or r 
beco 


what repairs shall be made to said Church. 


That by the sixth paragraph it is left 
uncertain who is to determine ‘‘ How many 
from these churches will participate in the 
great re-union beyond the grave,” but that 
neither the people of the State of , ae 
such, nor their representative, the Attorney 
General, has any interest in the carrying out 
of said bequest. 

As to the fourth paragraph, above set out, 
this defendant says that he is not interested 
as a representative of the State of 
as Attorney General in how many natives of 
foreign countries shall be educated for 
teachers and missionaries in their own 
countries. 

The Attorney General further answering 
Says that in his representative capacity he 
is interested in carrying out the first, second, 
third and fifth paragraphs of said last will 
and testament above set forth, but that by 
the provisions of said will the testator has 
left entirely and exclusively to the trustees 
mentioned in said will how these provisions 
shall be carried out. 

As to the first they, the trustees, must 





select the worthy poor of the City of 
and say how much shall be contributed to 
each. 

As to the second they, the trustees must 
determine who has fallen and say how much 
must be contributed to each to enable him 
or her to rise again. 

As to the third they, the trustees, must 
determine what persons are unable to help 
themselves and how and to what extent they 
shall help each one of them. 

As to the fifth they, the trustees, must 
choose from the young men and women the 
one who is the best living model of a pure 
and useful life and to him or her give the 
gold medal with the words “ Blessed are the 
Pure in Heart, for they Shall see God” 
engraved thereon, and therefore this defendant 
alleges that the testator has provided im this 
his last will and testament who shall be 
the donees of his bounty and who shall 
distribute the same and that neither the 
State, nor he, as their legal representative, 
has any authority in the premises. 

This defendant further avers, that were 
it otherwise and were he authorized by law 
to aid in the dispensing of this bounty in 
his representative capacity, the duties of 
the office of Attorney General are so onerous 
and exacting that neither he nor any suc- 
cessor he may have could find the time or be 
competent to select the most deserving from 
the poor of the City, from the fallen, from 
the helpless and from the pure. 

Further answering the Plaintiff’s petition 
this defendant says that said last will and 
testament of the said Zebulon Heep contains 
the following clause, to wit: 

** Second, If my beloved wife, Mary Ann 
Heep, does not renounce the provisions of 
this, my last will and testament, but lets 
the same stand and accepts her rights here- 
under, as I desire she shall, then she shall 
have a life estate or interest in my estate, 
to be paid by my trustees before any moneys 
whatever shall be given to any of the pur- 
poses hereinbefore specified. If she so 
accepts, my said trustees and their successors 
shall then give her a liberal. support out of 
my estate during her life time, making her 
life as comfortable as it possibly can be made, 
with reference to her station and condition in 
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life, without any care or trouble on her part 
to look after the same. She shall, however, 
make known in writing from time to time 
to such trustees what she desires or needs for 
her comfort.”’ 

And it is alleged elsewhere in said complaint: 

‘That at the time of the death of the said 
Zebulon Heep and for many years thereafter 
the said Mary Ann Heep was sane and that 
while she was sane and in her right mind she 
accepted the provisions of said last will and 
testament and declined to take any interest 
in the estate of her former husband, the said 
Zebulon Heep, as she might have done under 
thé laws of the State of , but elected 
to take wholly and in pursuance of the pro- 
visions of said last will and testament.” 

Whether or not the allegations above set 
forth are true this defendant has not and 
can not obtain sufficient knowledge and 
information upon which to base a belief. 

If the proof in this case should establish 
the truth of the said allegations last set 
forth herein, then and in that event, the said 
Mary Ann Heep widow of the deceased, 
having since become insane, this defendant 
the Attorney General, in his representative 
capacity begs leave to suggest to this Honor- 
able Court that the Conservator of the said 
Mary Ann Heep, lunatic, be empowered and 
instructed to ascertain and make known in 
his answer filed herein and in writing to said 
trustees what amount of money will be 
necessary to supply the said Mary Ann Heep 
with the best medical attendance, the 
best nurses, and to supply all things necessary 
for her needs and comforts during her life. 

Further answering this defendant says 
that he has not and can not obtain sufficient 
knowledge and information concerning the 
facts alleged herein to say whether the sale 
of the real estate mentioned herein at the 
price and on the terms named therein would 
be for the best interests of the estate or not 
but in the event that the proofs on the 
trial satisfy the Court that the best interests 
of the estate demand that he authorize 
said sale, then and in that event the Attorney 
General in the interests of the State of ; 
so that the said Mary Ann Heep shall not 
become a pensioner upon the bounty of the 
State and a burden to the State, and in the 





interests of humanity, demands, that by 
order of Court the said trustees be requ 
and commanded as the second clause of «aid 
will provides, ‘ before any money what 
shall be given to any of the purposes he: +i 
before specified ’ to first, provide out o! the 
moneys received from said sale for the he ith, 
comfort, support, and maintenance of the 
invalid widow, Mary Ann Heep, as he +to- 
fore suggested, or in some other way as nay 
seem equitable to the Court, and then and 
ajterwards they be permitted to Assist the 
worthy poor — to raise the fallen —to elp 
the helpless — to educate the savage hea hen 
of foreign countries as missionaries — to dis- 
tribute to the best living models of u ful 
and pure lives gold medals engraved ith 
the words “‘ Blessed are the Pure in Hear’, f 
they shall see God’’— and keep a re 

of the church members of the Ajric 
Methodist Church, so that it may-be kn» 
how many will partake of the joys and »ar- 
ticipate in the great re-union beyond the 
grave —and build churches and do such 
other things as will best, in their judgme 
carry out the wishes of the testator. 

This defendant, the Attorney Geicral 
therefore alleges that by reason of the 
premises, the State is in no sense a necessary 
party, that the only interest the State has 
in this action is in Mary Ann Heep in “ mak- 
ing her life as comfortable as it possibly can 
be made with reference to her station and 
condition in life,’ and that the said con- 
servator of said lunatic, is fully able under 
the direction of the court to protect her 
interests. 

Wherefore, having fully answered he prays 
to go hence without day and have and recover 
his costs herein expended. 

Tuomas S. Hickson, 


Duly verified. Attorney General.” 


It is needless to inform the reader that the 
Court held that the charities set forth were 
so impracticable and indefinable as to preclude 
the possibility of the State being able to aid 
in carrying them out and so granted the 
prayer of the Attorney General. 

Geo. D. TAvsot. 
DENVER, CoOL. 
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WHY NOT CET 
A Bound Set of THE GREEN BAG 
WHILE AVAILABLE 
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BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted ‘by Attorneys ih any yee 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counse! in any court, and doa General Business for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be iully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 

THE ASSOCIATED LAWYERS 

11 Second St., N. E., Washington, D. C. 

j on an oposition, highest courts every- 
LEGA! OPINIONS po bom 4 yt oe consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress 
Executive departments, State and Federal governments, and.in all 
courts, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis " citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, : ,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS, Attorneys, WasHincTon, D.C., 
U.S.A. 








Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW <FiSCAE PRACTICE 





(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development a, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorney 


thereof, including advice on the administration of and the law deci- 
sions governing how and their securities issue as to the legality of 
same. ‘l'erms, $5 per month; $50 cash for course, one year, inclu ing 
copyrighted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New York 
and Wasuincron, D.C., U.S.A. Tuos. F, HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 








OFFICIAL TRANSLATIONS 
OF THE 


LAWS OF MEXICO 


IN ENGLISH 
CIVIL CODE, in sheep... . . $10.00 


COMMERCIAL CODE, in sheep. 5.00 

CUSTOM HOUSE TARIFF, a 
EE Le ai: = 

NEW MINING LAW, paper . . 1.00 


Add 15c for postage 


We Publish English Translations of 
All Other Important Mexican Laws 


SEND FOR OUR LIST NO. 10 


- THE AMERICAN BOOK & PRINTING CO. 








la SAN PRANCISCO 12, MEXICO CITY, MEXICO 














TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘‘ collections.’’ 

The List is revised and re-issued 
semi-annually, Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


BOSTON UNIVERSITY 


LAW SCHOOL 


Three years’ course. Attendance upwards of 300. 
Accommodations for 350. College graduates of high 
standing, sufficient maturity, and earnestness of purpose, 
may complete the course in two years, provided they 
attain the honor rank. 


For further particulars, address 


Dean MELVILLE M. BIGELOW, 
ASHBURTON PLAcE, Boston, Mass. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ couse eer | to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monda poetics the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 

Dean W. E. WALZ, BANGor, ME: 


BRIEFS AND ARGUMENTS 
Prepared by T. H. CALVERT 


Author of Regulation of Commerce under the Federal 
Constitution 

Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


OFFICE: Tucker Building - 




















RALEIGH, N. C, 

















Che American Digest System. 


American Digest. A current digest of the decisions 
of the American courts of last resort, State and 
Federal. 1907A and after (semi-annual issues) sup- 
plementing the Decennial Digest. Per volume, de- 
livered .... 

Same, with the Monthly Digest advance sheets, per 
volume 


American Digest Monthly. Advance sheet pamphlets 
of the current American Digest, supplementing the 
latest bound volume. By the year ’ 

(The current bound volume and the monthly advance 
sheets together, $7 a volume.) 


Century Digest. (The Century Edition of the American 
Digest.) A digest of the decisions of all American 
courts of last resort, State and Federal, from 1658 
to 1896, inclusive, under one alphabetical arrangement, 
50 volumes. Sold by subscription only 


Decennial Digest. (The Decennial ; Edition of the 
American Digest.) A digest of the decisions of all 
American courts of last resort, State and Federal, from 
1897 to 1906, inclusive, under one alphabetical arrange- 
ment; with a table of all cases in the American Digest 
System, 1658 to 1906, inclusive. 25 volumes. Now 
in preparation. Buckram. Sold by subscription only. . 





West Publishing Company 
ST. PAUL, - MINN. 
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_ Recent Important Law ‘Books. 





Remsen on the Pregwation and Contest of Wills, with Plans of and 
Extracts from Important Wills. By Danie. S. Remsen, of the New 
York Bar. 

In one volume of 880 pages. Handsomely bound in Law Canvas. Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, prepa- 
ration, and contest of wills. Three editions of this book have been printed from the plates and sold within six 
months after publication, 


Maupin on Marketable Title to Real Estate. SECOND EDITION. Being 
ilso a treatise on the Rights and Remedies of Vendors and Purchasers of Defective Titles, 
including the Law of Covenants for Title, the Doctrine of Doubtful Title, of Specific 
Performance and other kindred subjects. By CHapMan W. Maupin, 


In one Volume of nearly 1000 pages. Bound in law canvas. Price $6.00 net or $6.40 delivered. 


This Book is a Pioneer. Its place is filled by no other single law book in the whole range of legal liter- 
ature. The subjects treated of are most important. There are few more prolific sources of litiga- 
tion than disputes between vendor and purchaser growing out of defective titles. 


Snyder’s Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By Wivt1am L. Snyper, of the New York Bar. 


Price of the complete work (including supplement ), a volume of 634 pages, $4.50. 

Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on 
receipt of price. 
This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all 


the impoitant Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all 
judicial decisions, and Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s Wald’s Pollock on Contracts. A complete and thorough treatise on 
Contracts for American Lawyers and students. By SaMuEL WILLIsTON, Professor of Law 
in Harvard University, One large compactly printed volume of 1139 pages. Law canvas 
binding. Price $6.00 net or $6.35 delivered. 


“ Upon this volume three masters of the law have labored. . . . It is well within the bounds of truth to 
say that in no other work is so muchfaccurate information on the general principles of contracts to be found.” 
—Harvard Law Review. 


Clement on Fire Insurance, 2 Vols. 


Vol. I. As a Valid Contract in event of Fire and Adjustment of claims thereunder. 

Vol. II. As a Void Contract, and in both volumes the conditions of the Contract as affected 
by Construction, Waiver or Estoppel. By Grorce A. CLEMENT, of the New York Bar. 

Price $12.00 delivered. 


This is the latest and most;practical and/ useful work on the subject. 
Alderson on Receivers. A practical and comprehensive treatise on the Law of 
Receivers, as applicable to Individuals, Partnerships and Corporations, with extended 


considerations of Receivers of Railways and in Proceedings in Bankruptcy. By W1LL1aM 
\. ALperson, I Vol., 8vo. Price, $6.00. 


‘This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more 
matter, more cases, and a greater number of topics than any book upon the subject. 


BAKER, VOORHIS & CO., Law Publishers, 
ia counties 47 & 49 LIBERTY STREET, NEW YORK. 
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THE LAST RESORT 


When you have a very important question on 
which you are unable to find authorities to suit you 
in text-books, digests and encyclopedias, there is 
still one recourse for the lawyer who knows how to 
use law-books, and that is, — the law periodicals. 

For generations learned lawyers who have not had 
time to write law-books have contributed to the law 
journals of their day, articles which embodied months 
or years of research on topics not then (or now) so 
fully covered elsewhere in law literature. THAYER’S 
LEGAL Essays, just published, —collects in book 
form a dozen such articles, and shows their value; 
— but the writings of a thousand other lawyers and 
law professors and judges have not yet had the for- 
tune to be thus edited and collected, but remain 
scattered and hidden in the bound volumes of English, 
British Colonial and American legal periodicals. 

And not entirely hidden, either. There is a work 
(2 vols., $20.00 net) entitled INDEX TO LEGAL PERI- 
ODICALS, by Hon. LEONARD B. JONES, the well 
known author of treatises on Mortgages, etc., in which 
he has provided for his brethren a key to all this 
valuable literature. He who knows how to use this 
key need not stop baffled when he fails to find good 
law through ordinary channels, but can delve deeper 
than his opponents, and find where some sound law 
yer, after laboring months and years to brief a diffi- 
cult point of law, has put in print and left for another 
generation, the fruit of his thorough investiga- 
tions. 

To exhaust this recondite source of argument, one 
must have first JONES’s INDEX, and mex¢—the sets 
of periodicals. Every lawyer who has a decent 
library ought to own the INDEX. 
large library of his own, he ought to buy for it sets 


If he has a very 


of the leading American and English law periodicals. 
If he cannot spare money or space for such bulky 
series, he ought to see to it that the nearest Bar or 
State Library has a complete collection to which he 
can refer in case of sudden need. 








Every State Library or library used by judges of 
the courts, ought surely to have acomplete collec: 


on 
of sets of legal periodicals, because a judge when 
doubtful as to the merits of a case which has |een 
presented to the court, may want to go behind and 
below the arguments of counsel, and seek for !.im- 
self the most thorough examination of the point of 
nd 
the most thorough discussion is very possibly in the 


law in issue, that can be found in all the books 


periodicals rather than in text-books and decis 
THE Boston Book Co. is the only firm which 


3 


makes a specialty of law periodicals. On p. > of 


their LEGAL BIBLIOGRAPHY, Vol. 3, No. 5 (Jan: 


ry, 


ch 


1908), may be found a list of 114 complete sets w: 
they then had for sale. 


JUST PUBLISHED 


List 56. — SECOND-HAND ‘TEXT-BOOKS AND [:LE- 
MENTARY TREATISES FOR SALE. Sent free of 
cost on application. 

THAYER’s LEGAL Essays (mainly on Constitutional 
Law). Cloth, $3.50. 

HALSBURY’S LAW OF ENGLAND. Vol. I. $7.50. 

WooD AND RITCHIE’s DIGEST oF ENGLISH OVER- 
RULED CASES. 3 Vols. $25.00. 

THE GERMAN CIviL CopE (translated into English). 
Cloth, $5.00. 


READY IN APRIL 


STIMSON’S LAW OF THE FEDERAL AND STATE CON- 
STITUTIONS OF THE UNITED STATES. Cloth, 
$3.50. 


READY IN MAY 


SUPPLEMENTARY VOLUME (27) TO ENGLISH RULING 
CasEs. Sheep, $5.50. 

BEST ON EVIDENCE, WITH CHAMBERLAYNE’S 
AMERICAN NOTES BROUGHT DOWN TO DATE. 
Buckram, $3.50. 


RECENTLY ISSUED 


List 55.— SCHOLARLY, HISTORICAL, AND INTER- 
ESTING LAW BOOKS FOR SALE, Sent free of 
cost on application. 
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Are you interested 


in national politics? 


If so, do not fail to read Stimson’s 
Law of the Constitutions of the 
United States, Federal and State; 
published this month, $3.50 net. 


@ This is a different work from Mr. Stimson’s lectures 
on “The American Constitution,” recently published by 


Scribner. 


Published by The Boston Book Company, Boston, Mass. 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School as a sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By JAmEs BrapLey TuHayer, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 


CONTENTS: Origin and Scope of the American Doctrine of Constitutional Law. — 
Advisory Opinions. — Legal Tender.— A People without Law (the American 
Indians).— Gelpcke v. Dubuque; Federal and State Decisions. — Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Gestxe.— 
“Law and Logic.”—A Chapter of Legal History in Massachusetts.— Trial by 
Jury of Things Supernatural. — Bracton’s Note Book.— The Teaching of English 
Law at Universities. 

COMMENDATIONS OF THE PRESS: 

A valuable volume, .. . of unusually fine quality .. . giving an enlarged treatment of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. . . . On every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense. — Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional ‘topics, bear abundant 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before ‘him as a student and exponent of law.— Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non- professional reader. — Zhe Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Law Notes. 

Proofs of his patient and deep study of Constitutional topics. — Zhe Sun, New Vork. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey. — Vew Vork Times. 


OTHER NEW PUBLICATIONS 
Stimson’s Law of the Federal and State Constitutions. Cloth, $3.50 net. 
Supplement (Vol. 27) to English Ruling Cases. Sheep or cloth, $5.50 net. 
Best on Evidence, with Chamberlayne’s American Notes. Cloth, $3.50. 





Published by THE BOSTON BOOK COMPANY 
83 to 91 Francis Street, Fenway, Boston, Mass. 
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THE PUBLISHER’S DEPARTMENT 








Volume I, Now Ready 





THE 


LAWS OF ENGLAND 


BEING 
A COMPLETE STATEMENT OF THE WHOLE 


LAW OF ENGLAND 


BY 
THE RIGHT HONORABLE THE 
EARL OF HALSBURY 


LORD HIGH CHANCELLOR OF ENGLAND 
1885-86; 1886-92; and 1895-1905 


AND OTHER DISTINGUISHED LAWYERS 





This is undoubtedly the most important English Legal 
Work in existence, not only on account of its size and exhaustive 
treatment, but because it is an attempt at a consolidation or 
complete statement of the law of England as it exists at the 
present time. 

The work is unique in aim and form, being neither an 
encyclopedia, a digest of cases, nor a dictionary, but a series 
of treatises on every branch of the law by experts in each 
particular branch, each treatise being made to fit in with the 
others and produce a harmonious whole. 





Price, per volume, $7.50, delivered 


FOR SALE BY 


THE BOSTON BOOK COMPANY 


83-91 Francis Street, Fenway 
BOSTON, MASS. 
























Our Contributors. 


Henry M. Hovr is a native of Wilkesbarre, Pa., and a graduate 
of Yale. He received his law degree from the University of Penn- 
sylvania in 1881, and began practice in Pittsburgh. For a number 
of years he was largely engaged in banking, but in 1893 resumed 
practice. In 1897 he became Assistant Attorney General of the 
United States, and upon the retirement of Solicitor General Richards 
he was appointed his successor. His long acquaintance with Sena- 
tor Knox, and his experience in the Department of Justice, both 


during and since the important period which Mr. Knox instituted, - 


makes his article of especial value. 


Ropert C. Smiru, K. C., is the head of the firm of Smith, 
Markey & Skinner, Advocates, of Montreal, Can., and his delightful 
addresses before several of our bar associations in recent years have 
made his name familiar to lawyers throughout the country. We are 
glad of an opportunity to give our readers an example of his elo- 
quence’ which has usually been presented informally without an 
opportunity to preserve it. 

Mr. BEepweELt is the Assistant Librarian of the Library of the 
Middle Temple, and is commended by students as exceptionally 
endowed for historical research. He has been a frequent and wel- 
come contributor to the best English monthlies and quarterlies. 


PauLt Epcar LesH is a lawer in active practice in Washington 
where he is associated with Messrs. Nathaniel and Clarence R. 
Wilson. He is in the atmosphere of agitation for revision of the 
Sherman Law; of the decisions under which he has made an especial 
study 


We regret that the modesty of tne author of our Scotch verses 
prevents us from disclosing to our readers the name and record of 
the lowa Justice who consented to their publication only upon con- 
dition of anonymity. 


After a long retirement Squire Attom has again begun to hand 
down decisions through the editorship of Mr. Adams, formerly of 
Davenport, Iowa, but more recently of Indianapolis, Ind. 
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